To: Valentine, Julia[Valentine.Julia@epa.gov]; Milbourn, Cathy[Milbourn.Cathy@epa.gov]; Konkus,
John[konkus.john@epa.gov]; Ericksen, Doug[ericksen.doug@epa.gov]

From: Grantham, Nancy

Sent: Tue 2/21/2017 12:06:14 PM

Subject: heads up re: Coral Davenport here today

Reminder that she has an outstanding request to talk about the Science Advisory Board - clean
air committee

Thanks ng

Nancy Grantham

Office of Public Affairs

US Environmental Protection Agency
202-564-6879 (desk)

202-253-7056 (mobile)
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To: Munoz, Charles[munoz.charles@epa.gov]
Cc: Benton, Donald[benton.donald@epa.gov]
From: Schnare, David

Sent: Mon 1/23/2017 2:19:05 PM

Subject: Senior Positions to fill

EPA Management Positions.docx

Org Chart HQ.docx

Attached are the two files promised and from which you can work to begin to make folks permanent.

d.
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ENVIRONMENTAL PROTECTION AGENCY

PAS = Presidential Appointment with Senate Confirmation
PA = Presidential Appointment (without Senate
Confirmation)

CA = Career Appointment

NA = Noncareer Appointment

EA = Limited Emergency Appointment

TA = Limited Term Appointment

SC = Schedule C Excepted Appointment

XS = Appointment Excepted by Statute

Unless otherwise shown,
all in Washineton, DC OFFICE OF THE ADMINISTRATOR

OA Administrator Gina McCarthy PAS EX 1l
“ Deputy Administrator (acting) Stan Meiburg PAS EX 1
“ Chief of Staff Matt Fritz NA ES
“ Deputy Chief of Staff John Reeder CA ES
“ Deputy Chief of Staff (Operations) Arian Herckis NA ES
“ Associate Deputy Administrator Mike Flynn, ?? ??

“ Senior Climate Policy Counsel NA ES
“ Special Assistant to the Senior Climate Policy NA Es
Counsel
“ Special Policy Counsel to the Administrator NA ES
“ Senior Advisor to the Administrator NA ES
“ Coqnsel to the Administrator for Agricultural Ron Carleton NA Es
Policy
" Director, Office of Gulf Coast Ecosystem
. NA ES
Restoration
" Deputy Director, Office of Gulf Coast
. NA ES
Ecosystem Restoration
“ White House Liaison SC GS 12
“ Deputy White House Liaison SC GS 11
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“ Policy Analyst SC GS 12
“ Trip Coordinator SC GS 11
“ Special Representative SC GS 15
“ Director of Scheduling and Advance SC GS 14
“ Deputy Director of Scheduling SC GS 11
“ Deputy Director for Advance SC GS 12
“ Advance Specialist SC GS 11
OAES 3;;2‘;‘;’:” ﬁ;filcTe) of the Executive Services Reginald E. Allen sC GS 15
Rl Lo s :
~ Director, Office of Regional Operations NA ES
OHS Associate Administrator OHS (acting) David Kling NA ES
“ Deputy Associate Administrator OHS Mario Caraballo CA ES
OCHP Director, Office of Children’s Health Protection | Ruth A. Etzel CA ES
- Director, Office of Federal Advisory Committee Es
Management and Outreach
OCR Director, Office of Civil Rights (acting) Lilian Dorka CA ES
0SB lIiicriﬁ;::cdc;r;]SmaII and Disadvantaged Business Kimberly Patrick CA ES
SAB Director, Science Advisory Board Staff Office Christopher Zarba CA ES
OCIR Associate. Administrator, Office of . Nichole Distefano NA ES
Congressional and Intergovernmental Relations
“ Principal DAA Robin Richardson CA ES
“ DAA Office of Congressional Affairs Tristan Brown SC GS 15
“ DAA Intergovernmental Relations Mark Rupp SC GS 15
“ Special Assistant SC GS 13
“ g:\r/tie;’;c:]r, Information and Management Kevin Bailey CA?
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OPA Associate Administrator for Public Affairs Frank Benenati ?
“ Principal DAA for Public Affairs (acting) George Hull ?
“ DAA Melissa Harrison ?
OPEE Associat.e Administrator, Pyblic Engagement Micah Ragland sc ES
and Environmental Education
“ Principal DAA (acting) ESZT)r:I?P:Zre CA? GS 14?
“ DAA NA ES
“ DAA SC GS 14
“ Director, Office of Envr. Education (acting) Tom Brennan SC ES
“ Director, Office of Public Engagement Micah Ragland SC GS 15
“ Senior Speech Writer SC GS 14
“ Deputy Press Secretary SC GS 12
“ Assistant Press Secretary SC GS 9
“ Special Assistant to the AA SC GS 12
opP Associate Administrator, Office of Policy Laura Vaught NA ES
Special Assistant to AA SC GS 12
“ IP;fi}r:jg;loliAA for Policy, Economics and Shannon Kenny » Es
“ DAA for Policy Kevin Rennert NA ES
“ Senior Advisor
NCEE ED(i::)enc(':(r;ri,CI;Iational Center for Environmental Al McGartland CA ES
ORPM E/:;i‘;tg";nifrfitc(eaztfi:ge)g”'at°ry Policy and William Nickerson CA ES
OSEM Director, Office of Strategic Environmental Nena Shaw CA Es

OCFO

Management

Chief Financial Officer

Vacant

PAS

OFFICE OF THE CHIEF FINANCIAL OFFICER

EX

v
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Deputy Chief Financial Officer
OFFICE OF ENVIRONMENTAL INFORMATION

David Bloom

Management (acting)

OFFICE OF ADMINISTRATION AND RESOURCE MANAGEMENT

OEI Chief Information Officer Ann Dunkin PAS EX v
“ Principal DAA Steven Fine CA ES
OBOS D|ref:tor Office of Business Operations & Karen Maher CA ES
Services
OEIP Director Office of Enterprise Information Rebecca Moser CA Es
Programs
OoITO Office of Information Technology Operations Harrell Watkins CA ES
OIM Office of Information Management Matt Leopard CA ES
oIsP Office of Information Security and Privacy Rob McKinney CA ES
ODSTA Offlc.e of Digital Services and Technical Robin Gonzalez CA Es
Architecture
OCAPPM Office of Customer Advocacy, Policy & Portfolio Jeff Wells CA ES

Federal Chief Sustainability Officer

OARM Assistant Administrator Vacant PAS EX \%
“ Principal DAA Donna Vizian CA ES
“ Christine Harada ??

| OFFICE OF ENFORCEMENT AND COMPLIANCE ASSURANCE

OECA Assistant Administrator Cynthia Giles PAS ES v
“ Principal DAA Lawrence Starfield CA ES
“ DAA Shari Wilson NA ES
“ Associate AA for Environmental Justice Mustafa Ali CA ES
“ Deputy Associate AA for EJ Charles Lee ??
“ Senior Legal Advisor Vacant
“ Senior Enforcement Counsel Vacant

OAP Director, Office of Administration and Policy Mark Badalamente CA ES
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OCE Director, Office of Civil Enforcement Susan Shinkman CA ES
OCEFT Directqr, Office of (?riminal Enforcement, Henry Barnet CA ES
Forensics and Training
oC Director, Office of Compliance David Hindin CA ES
OEJ Director, Office of Environmental Justice Matthew Tejada CA ES
OFA Director, Office of Federal Activities Rob Tomiak CA ES
FEEO gi(rzzitg())r, Federal Facilities Enforcement Office Richard Albores CA Es
OSRE EDrl]rfi(;i(;rr;]Ce)mce of Site Remediation Cyndy Mackey CA Es
T
0GC General Counsel Avi Garbow PAS EX v
“ Principal Deputy GC Kevin Minoli CA ES
“ Deputy GC Stacey Mitchel NA ES
“ Deputy GC Ethan Shenkman NA? ES
“ Associate Deputy General Counsel (acting) Becky Dolph CA ?
ARLO Associate GC, Air and Radiation Law Office LOorie Schmidt CA ES
ADRLO gifrf?cc;cor, Alternative Dispute Resolution Law Jeanne Briskin CA
CRFLO Ass.ociate GC, Civil Rights and Finance Law Elise Packard CA
Office
CCILO Associate GC, Cross-Cutting Issues Law Office Carol Ann Siciliano CA
GLO Associate GC, General Law Office Wendy Blake CA
PTSLO f:\s::coi?fticzeGC, Pesticides and Toxic Substances Kevin McLean CA
RMO Director, Resource Management Office Kraig Lattimore CA
SWERLO ::Z‘;Z'szz ff\;vsgrf?czvas"e and Emergency John Michaud CA
WLO Associate GC Steven Neugeboren CA
EO Senior Counsel for Ethics Justina Fugh CA
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OFFICE OF WATER

FEATO Director, FOIA Expert Assistance Team Office Becky Dolph CA
BT
OITA Assistant Administrator Vacant PAS EX v

“ Principal DAA Jane Nishida CA ES
“ DAA Randy Hill CA ES
“ Chief of Staff Martin Dieu ??
ORBA Director, Office of Regional and Bilateral Affairs | Mark Kasman CA ES
OGAP Director, Office of Global Affairs and Policy Walker Smith CA ES
OMIS Director., Office of.Management and Katrina Cherry CA
International Services
AIEO Director, American Indian Environmental Office | JoAnn Chase CA

Watersheds
OFFICE OF LAND AND EMERGENCY RESPONSE

ow Assistant Administrator Vacant PAS EX v
“ DAA Joel Beauvais NA ES
“ DAA Michael Shapiro CA ES

“ Associate DAA Ellen Gilinsky ?
OGWDW Director, Office of Ground Water and Drinking Peter Grevatt CA Es
Water

OST Director, Office of Science and Technology Betsy Southerland CA ES
OWM Director Office of Wastewater Management Andrew Sawyers CA ES
OWOW Director, Office of Wetlands, Oceans and Benita Best-Wong CA Es

Technology Innovation

OSWER Assistant Administrator Mathy Stanislaus PAS v
“ Principal DAA Barry Breen CA ES
“ DAA Nitin Natarajan ?

OSRTI Director, Office of Superfund Remediation and Jim Woolford CA ES
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Director, Office of Resource Conservation and

ORCR Barnes Johnson CA ES
Recovery

OUST Director, Office of Underground Storage Tanks | Carolyn Hoskinson CA ES

OBLR D|re.cto.r, Qfﬁce of Brownfields and Land David Lioyd CA Es
Revitalization

OEM Director, Office of Emergency Management Reggie Cheatham CA ES

FERRO Director, Federal Facilities Restoration AND Charlotte Bertrand CA Es

Reuse Office

OFFICE OF AIR AND RADIATION

OFFICE OF CHEMICAL SAFETY AND POLLUTIN PREVENTION

OAR Assistant Administrator Janet McCabe PAS EX v
“ Associate AA & Senior Counsel Joseph Goffman SC GS 15
“ DAA Elizabeth Shaw CA ES
“ Senior A.dVISOI“ for. Congressional and William Niebling sc? GS?
International Affairs
RTP, NC OAQPS Director, Office of Air Quality Planning and Steve Page CA ES
Standards
OAP Director of Atmospheric Programs Sarah Dunham CA ES
OTAQ D|re(5tor, Office of Transportation and Air Christopher Grundler | CA Es
Quality
ORIA Director Office of Radiation and Indoor Air Jonathan Edwards CA ES

Policy (Acting)

OoCsPP Assistant Administrator Jim Jones PAS EX v
“ Principal DAA Wendy Cleland- CA ES
Hamnet
“ DAA Louise Wise CA ES
“ Associate AA for Management Oscar Morales CA GS?
Arlington, VA oPP Director, Office of Pesticide Programs Jack Housenger CA ES
OPPT Dlrejctor, Qfﬁce of Pollution Prevention and Jeffrey Morris CA >
Toxics (Acting)
0SCP Director, Office of Science Coordination and Stanley Barone CA >
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— OFFICE OF RESEARCH AND DEVELOPMENT

ORD Assistant Administrator Vacant PAS EX v
“ DAA & Science Advisor Thomas Burke ??
“ DAA for Management (Acting) Chris Robbins CA ES
“ DAA for Science Robert Kavlock ??
. . Mary Ellen
" ?
Associate AA (Acting) Radzikowski CA ?
OSA Director, Office of the Science Advisor Thomas Sinks ??
osp Director, Office of Science Policy Fred Hauchman ??
RTP, NC ORD National Program Director, Air, Climate and Dan Costa »
Energy Research Program
RTP, NC “ Natlo.nal F.’r.ogram Director, Chemical Safety for Tina Bahadori »
Sustainability Research Program
RTP, NC “ National Program Director, Human Health Risk John Vandenberg »
Assessment Research Program
Cincinnati, “ National Program Director, Homeland Security .
OH Research Program Gregory Sayles o
National Program Director, Safe and
“ Sustainable Water Resources Research Suzanne Van Drunick | ??
Program
National Program Director, Sustainable and
RTP, NC “ Healthy Communities Research Program Andrew Geller ??
(acting)
RTP, NC NCCT Dlrejctor, National Center for Computational Rusty Thomas CA
Toxicology
Arl, VA . .
hon | waa | b e s | o
RTP, NC §
NCER Director, National Center for Environmental James Johnson »
Research
RTP, NC NERL Director, National Exposure Research Jennifer Orme- CA ES
Laboratory Zavaleta
RTP, NC NHEERL Director, National Health and Environmental William Benson CA

Effects Research Laboratory (Acting)
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glgcmnatl, NHSRC E;r:;’c:&?s;;nal Homeland Security Research Gregory Sayles »
glgcmnatl, NRMRL S;Lic:;czrljatlonal Risk Management Research mﬁz: Sonich- CA
e T
Boston, MA Reg 1 Regional Administrator Curt Spalding NA ES
“ Deputy RA Deborah Szaro CA ES
New York, NY Reg 2 Regional Administrator Judith Enck NA ES
“ Deputy RA Catherine McCabe CA ES
Phil. PA Reg 3 Regional Administrator Shawn Garvin NA ES
“ Deputy RA Cecil Rodrigues CA ES
Atlanta, GA Reg 4 Regional Administrator Heather Toney NA ES
“ Deputy RA V. Anne Heard CA ES
Chicago, IL Reg5 Regional Administrator (Acting) Robert Kaplan CA ES
“ Deputy RA (Acting) Cheryl Newton CA ES
Dallas, TX Reg 6 Regional Administrator Ron Curry NA ES
“ Deputy RA Sam Coleman CA ES
Lenexa, KS Reg 7 Regional Administrator Mark Hague NA ES
“ Deputy RA Edward Chu CA ES
Denver, CO Reg 8 Regional Administrator Shaun McGrath NA ES
“ Deputy RA Deb Thomas CA ES
SF, CA Reg 9 Regional Administrator (Acting) Alexis Strauss CA ES
“ Deputy RA (Acting) Debbie Jordan CA ES
Seattle, WA Reg 10 Regional Administrator Dennis McLerran NA ES
“ Deputy RA Michelle Pirzadeh CA ES
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Chief of Staff Administrator Deputy
Administrator
(Presidential Appointments with Senate Conformation shown in
Red)
Offics of the Administration and
L Resource
Administrator
Management
Administrative and Children’s Health R Congressional and Reso.urces7 Federal Envr. Administrative Law Envr. Appeals
. . . Civil Rights Intergovernmental Operations and .
Executive Services Protection . Executive Judges Board
Relations Management
Small Business Science Advisory Homeland Security Executn.fe Acquisition Administration Human Resources Grants and
Programs Board Secretariat Management Debarment
Public Engagement
Policy Public Affairs and Environmental RTP Office Cincinnati Office
Education
Chemical Safety &
Air and Radiation Pollution
Prevention
. . Air Quality . Pollution
PAlr Poh;y and " MProgram ‘ Planning & A;:)mospherlc MProgram ‘ Staff Teams Pesticide Programs Prevention and
rogram Suppor anagemen Standards rograms anagemen Toxics
Transportation and Radiation and Science Coordination
Air Quality Indoor Air and Policy
Chief Finaneial i Enforcement &
Officer i CGompliance Assure,
Pohcy. an(%l Staff Office Resource and Info. Budget Admlnlst.ratlon & Civil Enforcement Crlml?al EnfOII‘C(?.7 Compliance
Communications Management Policy Forensics & Training
Planning Ana.l§.7s1s & Controller Techn(.)logy E-Enterprise Envr. Justice Feoderal Activities Federal Facilities Site Remediation
Accountability Solutions Enforcement Enforcemetn
Env1mnme'ntal % General Counsel
Information
Advocacy & Policy Business OPeratlons Information Digital SteVlces & Fthics Team Resource Air and Radiation Alternative Dispute
Management & Services Management Tech Architecture Management
Information . e .. .
Security and Enterprl.se IT Operations Civil Blghts and Cross-Cutting Issues General Law Pesticides and Toxic
. Information Finance Substances
Privacy
Solid Waste &
Emergency Water
P Response
Inspector General
. . . Counsel, Cong. & International &
Audit Program Evaluation Investigations Public Affairs Toibal Affuine
Regional & Bilateral Global Affairs & Managem.ent & American Indian
Management . . International .
Affairs Policy Servi Envr. Office
ervice
| |
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Land & Emergency Water
Management

Federal Facilities Communlcatl.ons & Program Analysis Managem.ent & Staff Office Gro.unfl Water & Science and Wastewater
Partnerships Integrity Drinking Water Technology Management
Program Su.pe.rfund Resour.ce Underground Wetlands, Oceans &
Remediation & Tech Conservation &
Management . Storage Tanks Watersheds

Innovation Recovery

Brownfields & Land Emergency

Revitalization Management

Research &
Development

Science Advisor

Managenment Science

Science Information 6 Research
Management Programs
Administration Science Policy
7 National Labs
Program
Accountability
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To: Vizian, DonnalVizian.Donna@epa.gov]
Cc: Pruitt, Scott[Pruitt.Scott@epa.gov]; Bloom, David[Bloom.David@epa.gov]; Rutherford,
Debbie[Rutherford.Deborah@epa.gov]; Deane, Benita[Deane.Benita@epa.gov]; Anthony, Sherri[Anthony.Sherri@epa.gov];
Grzegozewski, Nicholas[Grzegozewski.Nicholas@epa.gov]; Howard, MarkT[Howard.Markt@epa.gov]; Trent,
Bobbie[Trent.Bobbie@epa.gov]; Minoli, Kevin[Minoli.Kevin@epa.gov]; Richardson, RobinH[Richardson.RobinH@epa.gov]; Hull,
George[Hull. George@epa.gov]; Valentine, Julia[Valentine.Julia@epa.gov]; Showman, John[Showman.John@epa.gov]; Hitchens,
Lynnann[hitchens.lynnann@epa.gov]; Hardy, Michael[Hardy.Michael@epa.gov]; Cuscino, Glen[Cuscino.Glen@epa.gov]; Lemley,
Lauren[Lemley.Lauren@epa.gov]; Vincent, Marc[Vincent.Marc@epa.gov]; Weiner, Janet[Weiner.Janet@epa.gov]; Hingeley,
Maureen[Hingeley.Maureen@epa.gov]
From: OIG News
Sent: Mon 3/13/2017 1:30:07 PM
Subject: OIG Report: "EPA Has Adequate Controls to Manage Advice From Science and Research Federal Advisory Committees,
but Transparency Could Be Improved"

epaocig_20170313-17-P-0124 cert.pdf

Attached is the EPA Office of Inspector General (OIG) report, EPA Has Adequate Controls to Manage Advice From Science and
Research Federal Advisory Committees, but Transparency Could Be Improved (Report No. 17-P-0124). This report will be available
to the public on the OIG’s website at www.epa.gov/oig.
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EPA Has Adequate Controls to
Manage Advice From Science
and Research Federal Advisory
Committees, but Transparency
Could Be Improved

Report No. 17-P-0124 March 13, 2017

.

ED_001274_00102990-00001



Report Contributors: Patrick Gilbride

Erin Barnes-Weaver
Todd Goldman

James Kohler

Kalpana Ramakrishnan

Abbreviations

BOSC
CASAC
CHPAC
CMO
CSAC
DFO
ELAB
EPA
FAC
FACA
FIFRA SAP
FY
GAO
GSA
HSRB
OIG
OMB
OROM
SAB
S&R
U.S.C

Cover photo:

Board of Scientific Counselors

Clean Air Scientific Advisory Committee
Children’s Health Protection Advisory Committee
Committee Management Officer

Chemical Safety Advisory Committee
Designated Federal Officer

Environmental Laboratory Advisory Board

U.S. Environmental Protection Agency

Federal Advisory Committee

Federal Advisory Committee Act

Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory Panel
Fiscal Year

U.S. Government Accountability Office

U.S. General Services Administration

Human Studies Review Board

Office of Inspector General

Office of Management and Budget

Office of Resources, Operations and Management
Science Advisory Board

Science and Research

United States Code

Members of the Science Advisory Board, an EPA federal advisory committee,
attend a meeting. (EPA photo)

Are you aware of fraud, waste or abuse in an EPA Office of Inspector General

EPA program? 1200 Pennsylvania Avenue, NW (2410T)
Washington, DC 20460

EPA Inspector General Hotline (202) 566-2391

1200 Pennsylvania Avenue, NW (2431T1) WWW.epa.gov/ol

Washington, DC 20460

(888) 546-8740

(202) 566-2599 (fax)

OlG Holline@epa gov Subscribe to our Email Updates
Follow us on Twitter @2EFPA0Ig

Learn more about our OIC Holline, Send us your Project Suggestions
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U.S. Environmental Protection Agency 17-P-0124
Office of Inspector General March 13, 2017

At a Glance

EPA Has Adequate Controls to Manage Advice From
Science and Research Federal Advisory Committees,
but Transparency Could Be Improved

What We Found
The EPA has an adequate system of controls to Science plays an integral
engage with and manage the recommendations role in the EPA’s mission.
and advice from its eight S&R FACs. The 1972 The EPA has an adequate

Federal Advisory Committee Act establishes system of controls to
manage recommendations

procedures for the management of FACs, which . :

are outlined in the agency's 2012 Federal AQVISOTY  rasearch federal advisory
Committee Handbook developed by the Office of committees.

Resources, Operations and Management (OROM).

Designated Federal Officers (DFOs) are the primary EPA representatives who
manage FAC activities. The Federal Advisory Committee Handbook states that
DFOs are responsible for working closely with EPA program officials to obtain
and track responses to FAC recommendations. OROM and the agency’s
Committee Management Officer provide training to DFOs, but training materials
do not highlight the importance of DFOs publishing responses online or tracking
the status of FAC recommendations.

Overall, we found the EPA’s system of controls to manage the recommendations
and advice from S&R FACs to be effective. We determined effectiveness by
assessing whether (1) the agency responded to each FAC productwe reviewed,
including detailing how it would address any recommendations; (2) the agency
tracked the status of each FAC recommendation; and (3) the FAC chairs
expressed satisfaction with how the agency utilizes and manages the FACs. The
EPA provided direct responses to 10 of 13 FAC products in our review sample
and posted these responses online. The agency could improve transparency by
posting all responses online. The three products that did not receive direct
responses from the agency were addressed at the program office level. The
agency addressed each recommendation in all 13 products. However, we found
that program offices typically track the status of recommendations, rather than
the DFOs. In addition, while FAC chairs were generally satisfied with the
agency’'s management of their committees, several noted suggestions to improve
the membership and meeting processes.

Recommendations and Planned Agency Corrective Actions

To strengthen the agency’s system of controls and improve public transparency,
we recommend the Office of Administration and Resources Management (which
houses OROM) update the Federal Advisory Committee Handbook to direct
DFOs to keep FAC websites current with all agency responses, and to track the
status of FAC recommendations; direct the FAC Division’s Directors or their
designees to collect feedback from FAC chairs on a regular basis; and update
the FAC training materials as applicable. The agency agreed with all
recommendations, and corrective actions are pending or have been completed.
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€D 87y
&a;{( ﬂ}&@

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

THE INGPECTOR GENERAL

March 13, 2017

MEMORANDUM

SUBJECT: EPA Has Adequate Controls to Manage Advice From Science and Research
Federal Advisory Committees, but Transparency Could Be Improved

Report No. 17-P-0124 p
éj %/ i /’f
- PR

TO: Donna Vizian, Acting Assistant Administrator
Office of Administration and Resources Management

FROM: Arthur A. Elkins Jr. /, ’

This is our report on the subject evaluation conducted by the Office of Inspector General (OIG) of the
U.S. Environmental Protection Agency (EPA). The project number for this evaluation was
OPE-FY16-0024. This report contains findings the OIG has identified and corrective actions the OIG
recommends. This report represents the opinion of the OIG and does not necessarily represent the final
EPA position. Final determinations on matters in this report will be made by EPA managers in
accordance with established audit resolution procedures.

Action Required

In accordance with EPA Manual 2750, your office provided planned corrective actions in response to
our recommendations. All recommendations are considered resolved. You are not required to provide a
written response to this final report because you provided agreed-to corrective actions and planned
completion dates for the report recommendations. The OIG may make periodic inquiries on your
progress in implementing these corrective actions. Please update the EPA’s Management Audit
Tracking System as you complete planned corrective actions. Should you choose to provide a final
response, we will post your response on the OIG’s public website, along with our memorandum
commenting on your response. You should provide your response as an Adobe PDF file that complies
with the accessibility requirements of Section 508 of the Rehabilitation Act of 1973, as amended. The
final response should not contain data that you do not want to be released to the public; if your response
contains such data, you should identify the data for redaction or removal along with corresponding
justification.

We will post this report to our website at www.epa.gov/oig.
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EPA Has Adequate Controls to Manage Advice 17-P-0124
From Science and Research Federal Advisory
Committees, but Transparency Could Be Improved
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Reasons for Review

We conducted this evaluation to determine what system(s) of controls the U.S.
Environmental Protection Agency (EPA) has in place to engage with and manage
the recommendations and advice from its science and research (S&R) federal
advisory committees (FACs) and whether this system of controls is effective.

Background
The Federal Advisory Committee Act

Congrgss passed the Federal Advisory A FAC is any committee, board,
Committee Act (FACA), SU.S.C, commission, council, conference,
Appendix 2, in 1972 (as amended), to create | panel, task force or other similar
an orderly procedure by which federal group (including any subcommittee

] ; . or other subgroup thereof) that is
agencies may seek collective advice from

established or utilized by the federal

FACs. The act ensures that FACs are government to obtain advice or
governed via uniform standards and recommendations and that is not
procedures. Further, according to the EPA, composed solely of fulktime or
FACA establishes procedures for the permanent parttime federal officers

or employees.

management of FACs, ensures FAC
decision-making is transparent, and ensures
representation on FACs is balanced. FACA states that FACs should be only
advisory in nature and that all matters should ultimately be determined in
accordance with the law by the official, agency or officer involved. FACA also
requires that agencies maintain systematic information on operations of FACs
within their jurisdiction.

The U.S. General Services Administration (GSA) is responsible for overseeing
FACA, as well as for developing regulations and guidance to govern the
management and consistent use of FACs across the government. Agencies should
establish guidelines and management controls for FACs. FACA stipulates that
agencies must submit an annual report detailing the FACs’ activities for the
previous fiscal year. With this information, the GSA has created and maintains a
FACA Database' as a repository of data about the FACs’ current fiscal year
events and performance. This database includes a feature that tracks the number
of FAC recommendations and whether they have been implemented.

EPA’s S&R FACs

FACs are an important tool within the EPA for building consensus and providing
input and recommendations from the agency’s diverse customers, partners and
stakeholders. As of February 2016, the EPA managed 22 FACs that assisted the

! To access the GSA FACA Database and FAC recommendations by federal agency, see hitp://www facadatabase,
rov/default.aspy.

17-P-0124 1
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agency in carrying out its mission to protect human health and the environment.
The agency provides financial and administrative support for these FACs. Each
FAC charter contains key information, including the committee’s objectives and
scope of activity. From the most recent charters available, we identified eight
FACs that provide S&R advice and recommendations to the EPA. Table 1 lists
these FACs, along with their managing agency program offices and estimated
annual costs. Based on fiscal year (FY) 2015 data, the total estimated annual
operating costs for the eight S&R FACs is more than $8 million.

Table 1: S&R FACs at the EPA

Annual cost

FAC name Managing program office (estimated)
Board of Scientific Office of Research and $628,000
Counselors (BOSC) Development
Chemical Safety Advisory Office of Chemical Safety and 434,000
Committee (CSAC) Pollution Prevention
Children’s Health Protection | Office of the Administrator’s 395,000
Advisory Committee Office of Children’s Health
(CHPAC) Protection
Clean Air Scientific Advisory | Office of the Administrator’s 1,500,000
Committee (CASAC) Science Advisory Board Office
Environmental Laboratory Office of Research and 45,000
Advisory Board (ELAB) Development
Federal Insecticide, Office of Chemical Safety and 1,940,000
Fungicide, and Rodenticide Pollution Prevention
Act Scientific Advisory Panel
(FIFRA SAP)
Human Studies Review Office of Research and 150,000
Board (HSRB) Development’s Office of the

Science Advisor
Science Advisory Board Office of the Administrator’s 3,000,000
(SAB) Science Advisory Board Office
Annual S&R FAC costs (estimated) $8,092,000

Source: Office of Inspector General (OIG) summary of information in individual FAC charters.

EPA’s Management of FACs

Within the EPA, the Office of Resources, Operations and Management (OROM)
provides oversight for the establishment and operation of the agency’s FACs. In
2012, OROM developed the Federal Advisory Committee Handbook (commonly
referred to as the FACA Handbook), an agencywide guidance document that
outlines processes for managing FACs. The EPA’s policies and procedures
relating to FACs are codified in the agency’s FACA Handbook.

The FACA Handbook identifies the EPA staff responsible for managing and
addressing the recommendations of the agency’s FACs:
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e Designated Federal Olfficers (DFOs) work with the FAC chairs, FAC
members and appropriate staff as the primary managers and record keepers of
the FACs. DFOs are also responsible for working closely with the EPA
program officials to obtain timely responses to and track responses to FAC
recommendations.

e The Committee Management Officer (CMQO), who is appointed by the Director
of OROM, serves as a resource for DFOs and ensures proper record keeping
for FACs.

e The relevant program office supports the DFO as required, including
providing charge questions to the FAC and determining when the FAC is no
longer needed.

e Senior management’ in the relevant program offices is responsible for
preparing a “prompt response to advisory committee recommendations
relating to EPA’s proposals for action, or reasons for inaction, or important
developments and significant actions, etc.”

FAC Products and Public Access

All FAC meetings are open to the public unless otherwise determined in advance
by the EPA Administrator. FAC meetings can result in various products (Table 2).
The S&R FACs in our review created 84 products from FY 2013 through

FY 2015.

Table 2: FAC products and definitions

FAC products EPA FACA Handbook definitions

Meeting Minutes Reports comprising the meeting minutes recorded, the

Reports recommendations issued, the decisions made, and the ideas
expressed.
Consultations Early, low-cost endeavors to obtain individual member views on

issues for which the EPA has not yet developed a plan of action.
No intent or expectation that a consultation will result in a report
or specific recommendation.

Commentaries Thoughts from committee members that the committee believes
are important enough to be conveyed to the Administrator and
the public. Often presented in the form of a letter.

Peer Review Independent reviews of near-final EPA work products that are the
Reports result of several committee meetings where the EPA presented
information, the public commented, and the committee discussed
the presented issues.

2 Senior managers at the EPA include program office Assistant Administrators, Regional Administrators and
Associate Administrators (or equivalents).
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FAC products EPA FACA Handbook definitions

Advisories Documents that are similar to Peer Review Reports but that are
developed while the EPA still has flexibility regarding its plans to
close out the discussed project. Can also be a “midcourse”
review that provides suggestions on how to proceed with a
preexisting project.

Recommendation | Documents that relate to whatever segment of a multisegment
Letters project the committee is working on. Usually presented in the
form of a letter to the Administrator.

Committee Formal summaries of the findings of the committee. Includes
Reports advice the committee gives the agency and the findings or
decisions made during committee meetings.

Source: OIG summary of the EPA’s 2012 FACA Handbook.

The FACA Handbook recommends that documents® provided to or prepared by
each FAC should be placed in the official committee file. The FACA Handbook
requires that this file be available for public inspection and copying.

In addition to the FACA Handbook, DFOs can also consult the agency’s Peer
Review Handbook,* which includes a section on peer review by FACs. The EPA
utilizes the peer review process to “identify any technical problems or unresolved
issues in a preliminary (or draft) work product through the use of independent
experts.” The Peer Review Handbook notes that FACA requirements for advanced
notification of committee meetings and opportunities for public participation add
to the time required to complete the review but enhance the transparency of the
peer review process.

According to the EPA’s Scientific Integrity Policy, in order to ensure
transparency, the agency needs to allow the “free flow of scientific information.”
The Scientific Integrity Policy is the framework to ensure integrity throughout the
agency, including FACs, and states that the EPA needs to promote and provide
access to the public by making scientific information available online.

Federal Internal Control Standards

In addition to congressional, GSA and EPA mandates that specifically pertain to
FACs, the agency must also comply with federal internal control standards as
applicable, including the following standards:

e U.S. Government Accountability Oftice (GAO), Standards for Internal
Control in the Federal Government, GAO-14-704G, September 2014:
These standards define internal control as “a process effected by an
entity’s oversight body, management, and other personnel that provides

*EPA documents that are exempted from public review under FACA, such as privileged or confidential documents,
shall be placed in a separate file.
Y EPA, Science and Technology Policy Council Peer Review Handbook, 4 edition, October 2015.
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reasonable assurance that the objectives of an entity will be achieved.”
Internal control comprises the plans, methods, policies and procedures
used to fulfill the goals and objectives of the entity. GAO’s standards
require documentation of agency activities, which provides a means to
retain organizational knowledge and mitigate the risk of having that
knowledge limited to a few personnel, as well as a means to communicate
that knowledge as needed to external parties. The standards also require
that the EPA promptly resolve the findings of audits and other reviews.

e Office of Management and Budget (OMB) Circular No. A-123,
Management's Responsibility for Enterprise Risk Management and
Internal Control, July 15, 2016: This document states that the agency’s
management is responsible for developing and maintaining effective
internal control.

Responsible Offices

The Office of Resources, Operations and Management, within the Office of
Administration and Resources Management, has primary responsibility for
subjects covered in this review.

Scope and Methodology

We conducted our work from June 2016 through February 2017. We conducted
this performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that the
evidence obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives.

We met with DFOs and key OROM staff to identify the system of controls the
EPA has in place to engage with and manage FACs. We met with the FAC chairs
(or their equivalents) to determine how satisfied they were with the EPA’s FAC
management and to identify best practices and suggestions for improvement.

Of the 84 products created by the FACs in our review from FY 2013 through

FY 2015, we randomly selected and analyzed two products from each FAC, for a
total of 13 products. Using internal control standards discussed in the “Federal
Internal Control Standards” section above, we determined whether (1) the EPA
directly responded to the FACs about each product, (2) the responses were
published online on the public FAC websites, (3) the responses described if

> We sampled two products from each S&R FAC with the exception of BOSC and CSAC, which only developed
one product and zero products, respectively, during the sampling timeframe. Therefore, our random sample totaled
13 products.
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and/or how the EPA will address the FAC recommendations, and (4) the DFO
and/or the program office tracked the status of recommendations.

Additionally, we reviewed the following guidance documents, prior reports and
online sources:

e FACA, 5U.S.C. Appendix 2, 1972 (as amended).

o  GAO, Standards for Internal Control in the Federal Government,
GAO-14-704G, September 2014.

e OMB Circular No. A-123, Management’s Responsibility for Enterprise
Risk Management and Internal Control, July 15, 2016.

e GSA FACA Database and Draft DFO Help Manual.

e EPA FAC charters,® 2012 FACA Handbook, and annual call memorandum
to program offices for SAB and other FAC information.

o EPA, Science and Technology Policy Council Peer Review Handbook,
4™ edition, October 2015.

o EPA OIG, 16-P-0246, EPA Cannot Assess Results and Benefits of Its
Environmental Education Program, July 29, 2016.”

e EPA FAC public websites.

Limitations

We determined that the GSA FACA Database should not be used to help
accomplish our objectives or be included as part of our findings. Our review of
the GSA FACA Database, which is outside of the EPA’s control, revealed
limitations in how the EPA tracked the number and status of

FAC recommendations for this database. For example, some DFOs count each
FAC product as one recommendation, even though the product may contain
multiple recommendations. DFOs also acknowledged that the number of
recommendations marked as implemented in the GSA FACA Database is often
based on best estimates. Additionally, the GSA FACA Database tracks
recommendations made and implemented since the inception of FACA.

Results of Review

Overall, we found that the EPA has an adequate system of controls to engage with
and manage the recommendations and advice from the agency’s S&R FACs. Our
random sample analysis of products created by S&R FACs from FY 2013 through
FY 2015 indicated that the controls are effective. The FAC chairs we interviewed

6 Charters specify the FACs’ missions and general operational characteristics.

7 This report scope includes the National Environmental Education Advisory Committee and notes that, although
FACA does not require recommendations to be acted upon, “GAO internal control standards require that the
findings of audits and other reviews be promptly resolved. As such, the EPA should promptly review and resolve
recommendations.” The report further notes that resolution does not mean that the EPA must implement the
recommendations but that it should have a documented resolution for recommendations.
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were generally satisfied with the agency’s management of their committees and
the agency’s responsiveness to the FAC recommendations; however, several FAC
chairs noted suggestions for improvement. We also identified areas where the
EPA could enhance public transparency regarding how the agency responds to
and tracks FAC recommendations.

EPA’s System of Controls Are Effective

Consistent with the GAO’s and OMB’s internal control standards, the EPA has a
system of controls to engage with and manage the recommendations and advice
from FACs. OROM provides training to new DFOs, usually on an annual basis,
and hosts quarterly meetings with DFOs. OROM also advises DFOs and any
managers and staff who will be working with FACs to take the FACA training
offered by the GSA. OROM’s training does not, however, highlight the
importance of posting responses online, consistent with the agency’s Scientific
Integrity Policy for transparency, nor does it highlight the need for the DFO to
track the status of FAC recommendations. During interviews, DFOs noted that
OROM and the CMO do provide guidance on charter renewal and the committee
membership process.

Overall, we found the agency’s internal system of controls to manage the
recommendations and advice from FACs to be effective. We determined
effectiveness by assessing whether (1) the EPA provided a response to FAC
products, including information regarding how the agency would address any
recommendations made; (2) the status of FAC recommendations was being
tracked; and (3) the FAC chairs were satistied with how the agency engages with
and manages committee advice. We reviewed 13 randomly selected products
from seven FACs.

(1) EPA Addressed All Sample Products

Our sample review found that the agency directly responded to 10 of the 13 FAC
products with information on how the agency will address recommendations. The
three remaining FAC products that did not receive direct responses were being
addressed at the program office level. All 10 direct responses provided to FACs
were posted on the public FAC websites. Table 3 describes the findings from our
sample review in more detail.
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Table 3: Agency management of selected S&R FAC products

Response
Agency provided posted Recommendations
FACA report direct response online addressed

BOSC

Strategic Research Planning for 2016-2019: A Joint
Report of the SAB and BOSC (2015)

CASAC

CASAC Review of the EPA’s Integrated Science
Assessment for Oxides of Nitrogen—Health Criteria
(First External Review Draft—November 2013) (2014)

r
Yes

Yes

Yes

Yes

r
Yes

Yes

CASAC Review of the EPA’s Second Draft Policy
Assessment for the Review of the Ozone National
Ambient Air Quality Standards (2014

CHPAC

Re: CASAC Review of the Health Risk and Exposure
Assessment for Ozone and Policy Assessment for the
Review of the Ozone NAAQS: Second External
Review Drafts (2014)

Yes

N/A®

Yes

N/A

Yes

Yes

Re: Human Health Benchmarks for Pesticides:
A Missed Opportunity (2013)

ELAB

Re: Selected lon Monitoring (2014)

Yes

Yes

Yes

Yes

Yes

Yes

Recommendations Regarding the State of National
Accreditation (2012)
FIFRA SAP

Yes

YesP

Yes

for Human Health and Ecological Risk Assessment
(2014)
HSRB
April 8-9, 2014 EPA HSRB Meeting Report (2014)

Yes

Yes

Integrated Endocrine Bioactivity and Exposure-Based No No Yes
Prioritization and Screening (2015)
RNAIi Technology as a Pesticide: Problem Formulation No No Yes

Yes

April 22-23, 2015 EPA HSRB Meeting Report (2015)
SAB

Yes

Yes

Yes

of Streams and Wetlands to Downstream Waters:
A Review and Synthesis of the Scientific Evidence

2014
Summary of Results

to be sent to CHPAC.

SAB Advice on Advancing the Application of CompTox Yes Yes Yes
Research for EPA Chemical Assessments (2014)
SAB Review of the Draft EPA Report Connectivity Yes Yes Yes

10 of 13 10 of 13 130f 13

Source: OIG analysis based on review of sample FAC products.
@ This CHPAC report was addressed to another FAC (CASAC); as such, an agency response was not required

b During the course of our review, the agency response to the second ELAB report was unavailable. In the
agency’'s comments on our draft report, the link to the response was provided. We updated the final report with

the agency'’s information.

As shown in Table 3, three FAC products (one CHPAC product and two FIFRA
SAP products) did not receive direct responses from the agency. The Office of
Chemical Safety and Pollution Prevention’s Office of Pesticide Programs and the
Office of Science Coordination and Policy are the lead offices responsible for
providing responses to the FIFRA SAP recommendations. While these program
offices did not provide responses directly to FIFRA SAP for the two reports
reviewed, they developed tables with information on how the agency has
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addressed or is addressing the recommendations. The CHPAC report that did not
receive a direct response was addressed to another advisory committee and
therefore did not require a response from the agency.

The EPA could improve transparency by The EPA’s Scientific Integrity
providing direct responses to all FAC Policy promotes access to
products. In addition, all agency responses scientific information by making it
should be published online, consistent with dvalabie oniine in open formats
the EPA’s Scientific Integrity Policy. For

and in a timely manner. The

. ; . EPA's posting of FAC products
example, during the course of this review, the | and the agency’s response to

ELAB DFO already indicated plans to revise FAC recommendations align with
ELAB’s website to post agency responses this policy.
adjacent to committee products.

(2) EPA Tracked All Recommendations

Each of the FAC recommendations in our sample has either been addressed and
does not require further tracking or is being tracked by the program office. For
example, the Office of Pesticide Programs and the Office of Science Coordination
and Policy have developed tables detailing how the agency addresses each FAC
recommendation within their purview.

Although program offices typically track the status of any agreed-upon actions,
this information is not typically shared with the DFOs. The DFOs are supposed to
act as a liaison between the public, the FACs and the EPA; however, some DFOs
directed us to the program offices for the status of the recommendations.® While
we were able to determine the status of recommendations from the program
offices, it took time to receive this information from the EPA staff responsible for
providing it. Accessing documents from program offices would likely be a more
difficult process for the general public.

To allow for easy public access to the status of agreed-upon recommendations,
DFOs could work closely with program officials to obtain updates to track the
status of FAC recommendations. For example, the BOSC DFO has stated they are
in the process of creating a spreadsheet for this purpose.

(3) FAC Chairs Satisfied but Identified Areas for Inprovement

Overall, the FAC chairs we interviewed as part of our review expressed
satisfaction with the management of their committees and the work of the DFOs.
FAC chairs are satisfied with how the agency utilizes their FACs and with how
the agency responds to their committees’ advice, even when a response is not
always expected. While some FAC chairs said charge questions come directly
from the agency with no input from their committees, others said their committees
can and do provide unsolicited advice and take a more proactive role in

8 The ELAB FAC DFO does track the status of the committee’s recommendations.
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developing new charge questions. FAC chairs identified the following suggestions
to improve the management of FAC membership and meeting processes:

1. Allow FAC chairs to provide input into committee member selection to
ensure necessary expertise.

2. Ensure each FAC has a core of permanent panel members who attend all
meetings to provide perspective and help direct the efforts of ad hoc
members. Cultivate leadership of the permanent FAC panel members and
chairs.

3. Clarify the policy context of the charge questions and/or how the
recommendations are going to be utilized so that the FAC can provide
more constructive advice to the agency.

4. Provide the FACs with sufficient background material prior to all
meetings so they can be more prepared to provide advice to the agency,
particularly in cases where the agency is meeting with the committee to
discuss broader topics.

5. Specify procedures for how the committee should develop conclusions,
whether or not consensus is required.

6. Differentiate recommendations from suggestions, with the expectation that
all recommendations require agency response but suggestions do not
necessarily require a response. More significant recommendations could
be further classified as “strong,” or the committee could prioritize
recommendations in list form to help facilitate implementation.

Conclusion

Overall, we found the EPA’s system of controls to manage the recommendations
and advice from S&R FACs to be effective. However, based on our review, we
identified areas where the agency can strengthen its controls with regard to
transparency and tracking the status of FAC recommendations. Providing direct
responses to all FAC products and posting all agency responses online are two
ways the EPA could improve transparency and also promote public access to
agency activities. In addition, to allow for easy access to the status of
recommendations, DFOs should be responsible for working closely with program
offices to track the status of FAC recommendations. The agency can also improve
its management of FACs by soliciting feedback from the FAC chairs.
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Recommendations

To strengthen and reinforce the EPA’s system of controls for managing the
recommendations and advice from federal advisory committees and to improve
transparency, we recommend that the Assistant Administrator for Administration
and Resources Management:

1. Update the EPA’s Federal Advisory Committee Handbook to:

a. Direct Designated Federal Officers to maintain and keep the
federal advisory committee websites current, work closely with
program officials to provide a direct response to each federal
advisory committee product with information on how the
recommendations will be addressed, and make EPA responses
publicly available as soon as possible.

b. Direct Designated Federal Officers to work closely with other EPA
program officials to track the status of federal advisory committee
recommendations, to promote ease of public accessibility.

c. Direct the Federal Advisory Committee Management Division’s
Director or his/her designee to collect feedback from active federal
advisory committee chairs on a regular basis to identify ways to
improve the utilization and management of federal advisory
committees.

2. Update the Designated Federal Officer training materials and incorporate
into the annual training that Designated Federal Officers are responsible
for maintaining federal advisory committee websites with current agency
responses and for working closely with other EPA program officials to
track the status of federal advisory committee recommendations.

Agency Response and OIG Evaluation

The EPA agreed with our recommendations. The agency provided acceptable
corrective actions for Recommendations 1.a through 1.c and has completed
corrective actions for Recommendation 2. The agency also provided technical
comments on the draft report. Where appropriate, we incorporated changes to the
report based on the agency’s technical comments. Appendix A contains the
agency’s full response.
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Status of Recommendations and
Potential Monetary Benefits

RECOMMENDATIONS

Rec.
No.

Page

No. Subject

Potential
Monetary
Benefits
(in $000s)

Planned
Completion
Date

Status! Action Official

1 11 Update the EPA’s Federal Advisory Committee Handbook to:

a. Direct Designated Federal Officers to maintain and keep the federal

advisory committee websites current, work closely with program
officials to provide a direct response fo each federal advisory
committee product with information on how the recommendations
will be addressed, and make EPA responses publicly available as
soon as possible.

b. Direct Designated Federal Officers to work closely with other EPA
program officials to track the status of federal advisory committee
recommendations, to promote ease of public accessibility.

c. Direct the Federal Advisory Committee Management Division's
Director or his/her designee fo collect feedback from active federal
advisory committee chairs on a regular basis to identify ways fo
improve the utilization and management of federal advisory
committees.
2 11 Update the Designated Federal Officer training materials and incorporate
into the annual fraining that Designated Federal Officers are responsible
for maintaining federal advisory committee websites with current agency
responses and for working closely with other EPA prog ram officials to
track the status of federal advisory committee recommendations.

t € = Corrective action completed.
R = Recommendation resolved with corrective action pending.
U = Recommendation unresolved with resolution efforts in progress.

17-P-0124

R Assistant Administrator 1213117
for Administration and
Resources

Management

C Assistant Administrator 212117
for Administration and
Resources

Management

12
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Appendix A

Agency Response to Draft Report

(€D 874
R &5

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

QN0
W 4genct

3
N
>,

4L prote”

FEB 102017

OFFICE OF
ACMINISTRATION
AND RESCURCES

MANAGEMENT

MEMORANDUM

SUBJECT: Response to Office of Inspector General Draft Report No. OPE-FY16-0024
EPA Has Adequate Controls 1o Manage Advice From Science and Research Federal

Advisory Committees, but Transparency Coyld Be Improved, dated January 10, 2017
FROM: Donna J. Vizian, Acting Assistant Admint (/L)/——-/

TO: Arthur A, Elkins, Jr., Inspector General
Office of Inspector General

Thank you for the opportunity to respond to the issues and recommendations in the subject
draft report. Attachment One is a summary of the agency’s overall position and its position on
each of the report recommendations. Attachment Two contains the three technical comments
on the report.

The Office of Administration and Resources Management believes the findings in the draft
report are fair and accurate and is pleased that the Office of Inspector General has found that the
system of controls to manage the recommendations and advice from federal advisory committees
to be effective. The OARM agrees with the recommendations and have provided high-level
intended corrective actions and estimated completion dates in response to each of the
recommendations. In addition, the OARM will advise the agency’s Designated Federal Officers
about the recommendations and corrective actions at its quarterly DFO network meetings.

As agreed with Erin Barnes-Weaver, OlG Project Manager, the recommendations from the OIG
draft report have been revised as follows: 1) recommendations one, two, and three from the draft
report have been combined into one recommendation, 2) recommendation 1.a. has been modified
to clarify the role of program officials in providing responses to FAC products, and 3) the
language in recommendation two has been corrected so that it aligns with recommendation 1.b.
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If you have any questions regarding this response, please have your staff contact Monisha Harris,
director, Federal Advisory Committee Management Division, at (202) 564-0563.

Attachments

cc: John Reeder
Chris Robbins
John Showman
Louise P. Wise
Lynnann Hitchens
Michael Hardy
Monisha Harris
Megan Moreau
Lauren Lemley
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AGENCY’S RESPONSE TO REPORT RECOMMENDATIONS

Attachment (1)

No. | Recommendations High-Level Intended Estimated
Corrective Action(s) Completion
Date
1. | Update the EPA’s Federal Advisory The Office of Administration | December 31,

Committee Handbook to:

a. Direct the Designated Federal
Officers to maintain and keep the
federal advisory committee websites
current, work closely with program
officials to provide a direct response
to each FAC product with
information on how the
recommendations will be addressed,
and make the EPA responses
publicly available as soon as
possible.

b. Direct the DFOs to work closely with
other EPA program officials to track
the status of the FAC
recommendations, to promote ease of
public accessibility.

c. Direct the FAC management division
director’s or his/her designee
to collect feedback from active FAC
chairs on a regular basis to identify
ways to improve the utilization and
management of the FACs.

and Resources Management
agrees with this
recommendation. The OARM
will update the EPA federal
advisory committee handbook
to codify these requirements.

2017

ED_001274_00102990-00020

2. | Update the Designated Federal Officer The OARM agrees with this | Completed

training materials and incorporate into the | recommendation and has
annual training that the DFOs are updated the training materials
responsible for maintaining the FAC’s to incorporate the
websites with current agency responses and | recommended actions.
for working closely with other EPA
program officials to track the status of the
FAC recommendations.
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Appendix B

Distribution

The Administrator

Assistant Administrator for Administration and Resources Management

Agency Follow-Up Official (the CFO)

Agency Follow-Up Coordinator

General Counsel

Associate Administrator for Congressional and Intergovernmental Relations

Associate Administrator for Public Affairs

Deputy Assistant Administrator for Administration and Resources Management

Director, Office of Resources, Operations and Management, Office of Administration and
Resources Management

Deputy Director, Office of Resources, Operations and Management, Office of Administration
and Resources Management

Audit Follow-Up Coordinator, Office of the Administrator

Audit Follow-Up Coordinator, Office of Administration and Resources Management

Audit Follow-Up Coordinator, Office of Air and Radiation

Audit Follow-Up Coordinator, Office of Chemical Safety and Pollution Prevention

Audit Follow-Up Coordinator, Office of Research and Development
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To: Schwab, Justin[schwab.justin@epa.gov]

Cc: Cozad, David[Cozad.David@epa.gov]; Shinkman, Susan[Shinkman.Susan@epa.gov]; Kelley,
Rosemarie[Kelley.Rosemarie@epa.gov]; Fogarty, Johnpc[Fogarty.Johnpc@epa.gov]
From: Starfield, Lawrence

Sent: Wed 2/1/2017 4:01:58 PM
Subject: Pruitt hearing
spw-011817.pd.pdf

Justin,

Here’s a copy of the transcript of Attorney General Pruitt’s hearing. The discussion of the Pretty Prairie case is on page 65.

Larry
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HEARING ON NOMINATION OF ATTORNEY GENERAL SCOTT PRUITT TO BE

ADMINISTRATOR OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY

Wednesday, January 18, 2017

United States Senate
Committee on Environment and Public Works
Washington, D.C.

The committee met, pursuant to notice, at 10:00 a.m. in room 406,
Dirksen Senate Office Building, the Honorable John Barrasso [chairman
of the committee] presiding.

Present: Senators Barrasso, Carper, Inhofe, Capito, Boozman,
Wicker, Fischer, Moran, Rounds, Ernst, Sullivan, Cardin, Sanders,
Whitehouse, Merkley, Gillibrand, Booker, Markey, Duckworth, and
Harris.

Also Present: Senator Lankford.
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STATEMENT OF THE HONORABLE JOHN BARRASSO, A UNITED STATES SENATOR FROM
THE STATE OF WYOMING

Senator Barrasso. Good morning. I call this hearing to order.

We have quite a full house today. I welcome the audience. This
is a formal Senate hearing, and in order to allow the Committee to
conduct its business, we will maintain decorum. That means if there
are disorders, demonstrations by a member of the audience, the person
causing the disruption will be escorted from the room by the Capitol
Police.

Since this is our first hearing of this session, I would like to
welcome our new members, Senators Jerry Moran, Joni Ernst, Tammy
Duckworth and Kamala Harris. Thank you very much and congratulations
in joining the Committee.

T would also like to welcome Senator Tom Carper in his new role
as the Ranking Member of the Committee. You are here, even if you
have a scratchy throat, 40 years from when you were Treasurer of

Delaware, member of Congress, governor, member of the U.S. Senate.

Have not missed a day. You are Cal Ripken, Jr. and the iron man. So
thanks for being here. Thank you. I look forward to working with
you.

He deserves applause.

With regard to procedure, we will follow the early bird rule in
terms of the order of member questions. Members who were here at the
start, as you all are, will be placed in the line based on your
seniority on the Committee. Members who arrive after the hearing has

started will be added to the line in the order they arrive.

ED_001274_00104121-00002



With respect to today’s hearing, we will abide by the Committee’s
five-minute rule. The five minutes includes not just the questions,
but also the nominee’s answers, so I ask our members to please leave
enough time for the nominee to answer your question. Today we will
have many rounds of questions as are necessary so that members’
questions are answered.

Today’s hearing is to consider the nomination of Attorney General
of Oklahoma, Scott Pruitt, to be the Administrator of the
Environmental Protection Agency. Attorney General Pruitt has been a
distinguished public servant as well, and we will hear the same from
his fellow Oklahomans today. He served eight years in the Oklahoma
State Senate before being elected Attorney General of Oklahoma in
November of 2010, where he still serves.

There are numerous statements from his peers and the people that
he has helped over the years that stand as a testament to his strong
qualifications to run the Environmental Protection Agency.

Twenty-four State attorneys general wrote to both Ranking Member
Carper and to me stating that “As attorneys general, we understand the
need to work collaboratively to address threats to our environment
that cross State lines, as well as the importance of a Federal
counterpart in the EPA Administrator who possesses the knowledge,
experience, and principles to work with our States to address issues
affecting our environment. We believe that no one exemplifies these
qualities more than Scott Pruitt.”

Now, Attorney General Pruitt has taken on polluters, including

the o0il industry, when there was cause. Randy Ellis, an award-winning
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investigative reporter with the Oklahoman newspaper, praised Pruitt
for his ability to take on industry. The paper highlighted the work
of Attorney General Pruitt to hold a large o0il company accountable.
This is what Ellis stated. He said, “Mr. Pruitt demonstrated that he
will take on industry when they overstep when he sued oil companies
such as BP who knowingly double-dipped by collecting reimbursements
for corrective action environmental costs for sites that they
polluted.”

This is why I believe President-elect Trump nominated Attorney
General Pruitt to serve as the Administrator of the Environmental
Protection Agency. The EPA, under the leadership of a qualified and
responsible administrator, is a vital tool that must be used to
protect the air we breathe, the water we drink, and the communities
where our families live. It is truly a sacred trust.

Colleagues on both sides of the aisle say that Attorney General
Pruitt has the right experience for the position. Attorney General
Pruitt understands the need to both protect the environment, while
allowing our Nation’s economy to grow. The agency needs a leader who
will follow the laws created by this Committee.

During the last eight years, EPA administrators created broad and
legally questionable new regulations which have undermined the
BAmerican people’s faith in the Agency. These regulations have done
great damage to the livelihoods of our Nation’s hardest working
citizens. The regulatory zeal of the last eight years has violated a
fundamental principle of environmental stewardship, which is do no

harm. This failed environmental leadership has contributed to two of
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the worst Government-created environmental disasters in decades: the
Gold King Mine spill and Flint, Michigan’s water crisis. Those
disasters hurt people, many from low-income and minority communities
who can least afford it.

As I have discussed with Attorney General Pruitt, my home State
of Wyoming is a leading energy producing State. We have abundant
supplies of coal, natural gas, crude oil, and uranium. These
industries provide thousands of good paying Jjobs for Wyoming
communities. We are also, in my opinion, one of the most beautiful
States in the Nation. We are home to Yellowstone and Grand Teton
National Parks and numerous national forests and pristine lakes and
waterways. Our wildlife population is diverse and abundant. We have
thriving populations of grizzly bears, wolves, elk, and bison. People
travel from around the world to come to Wyoming because our State’s
natural resources are spectacular.

Wyoming has managed to strike that balance between our
environment and our economy, and it shows. For eight years, Wyoming
has suffered under an EPA that didn’t believe in striking a balance.
As EPA regulations crushed energy jobs in my State, State revenue fell
that pays for State programs. This includes paying for our vital
environmental programs. Clearly, a wholesale change is needed. Any
new Administrator of the Environmental Protection Agency needs to
protect the environment in a responsible way that doesn’t ignore the
good work that States do to protect their air, land, and water, as

well as their economies.
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At this time I would like to ask Ranking Member Senator Carper
for an opening statement.

[The prepared statement of Senator Barrasso follows:]
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STATEMENT OF THE HONORABLE THOMAS R. CARPER, A UNITED STATES SENATOR
FROM THE STATE OF DELAWARE

Senator Carper. Mr. Chairman, thank you for bringing us here
today. Thank you for your kind words, as well.

Let me begin by welcoming our nominee, his wife Marlyn, and his
children, Cade and McKenna, to what is a very important hearing.

Mr. Pruitt, this past Sunday morning I rose at dawn. I went for

a long run, took me through a beautiful State park in the northern

part of Delaware. I reached the park at sunrise, just as the sun was
coming up and the sky was turning a brilliant blue. The winter air
was crisp and clear. Wildlife was all around. In a word, it was
perfect.

As I ran, I said a prayer of thanksgiving for the gift of this
moment. Later that morning, my wife and I went to church. There we
joined our congregation in singing a hymn that began with these words:
“For the beauty of the earth, for the glory of the skies, for the love
which from our birth over and around us lies, Lord of all, to these we
raise this our hymn of grateful praise.”

Those words filled my heart with emotion then and they do so
again this morning.

In little more than 48 hours, Donald Trump will place his hand on
a Bible. He will take an ocath to defend our Country and Constitution.
That Bible reminds us repeatedly to love our neighbors as ourselves
and it answers the question who is my neighbor. Also found in those
pages are scores of admonitions about another obligation that those of

us who live on this Earth are expected to meet. Simply put, we are to
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serve as stewards of this planet. I believe that we have a moral
obligation to do so.

A great many of my colleagues in the Senate agree, and so do most
Bmericans. We need to be convinced that you embrace it as well; not
just with your words, but with your deeds. Much of your record
suggests otherwise. And today, and in the days that follow, we need
to find out where the truth lies.

Leading the Environmental Protection Agency is hard work. That
Agency, created by President Richard Nixon and a bipartisan Congress
46 years ago, 1is tasked with implementing our Nation’s most important
clean air, clean water, and safe chemical laws. The EPA is required
to use sound science to protect both our environment and our public
health. By and large, the EPA has done this successfully for decades
while our economy has continued to grow.

Many in this room today may not remember a time before the EPA, a
time when States had to work individually to protect citizens and the
community in which they live, a time before the Clean Water Act and
Clean Air Act were signed into law, a time when businesses operating
throughout the U.S. were faced with a myriad of conflicting State and
local laws affecting our health and our environment. The choking smog
and soot of a half century ago seem unfathomable now. Rivers on fire
and deadly toxic plumes sound like something from another world,
impossible in our United States of Bmerica.

Today we have the luxury of largely forgetting these frightening
circumstances thanks to the efforts of the Environmental Protection

Agency, 1ts employees, partnership with State and local agencies and
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with companies across America. In fact, the EPA and its many partners
throughout this Country have been so successful that it is easy for
some of us to forget just why this Agency is so critical. For some it
is also easy to presume that there is not much more for the Agency to
do, and that just could not be further from the truth.

The environmental threats that we face today are real, and they
don’t respect State boundaries. As we consider a nominee to run our
Nation’s foremost environmental agency, it is worth reminding everyone
here why the mission of the EPA is so critical and just what is at
stake.

Over time, my State of Delaware has made great strides in
cleaning up our own air pollution, but our work only goes so far.
Delaware, like many States on the East Coast, sits at the end of what
is known as America’s tailpipe. Ninety percent of the air pollution
in Delaware comes from outside of the First State, from power plants
hundreds of miles away in places like Kentucky, Ohio, Indiana, and
across the Midwest.

As governor of Delaware, if I had eliminated every source of air
pollution with my State, stopped every combustion source and ordered
every motor vehicle off the roads, Delaware would still have faced
deadly doses of air pollution. Should children and others in Delaware
really be forced to live with the consequences of decisions made by
polluters hundreds or even thousands of miles away who gain
economically from our disadvantage? I don’t think so.

Fortunately, the EPA has recently implemented something called

the Good Neighbor Rule to make sure that all States do their fair
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share to clean up the air. Every citizen in this Country has the
right to breathe clean air, regardless of whether they are in a
downwind or upwind State. That is why we have the EPA.

I remember fishing as a boy with my dad along the Dan River, near
my hometown of Danville, Virginia. We brought home the fish that we
caught to eat, and my mom and sister ate them as well. Today that
quintessential American pastime comes with a warning label. That
river, along with countless other polluted streams, rivers, and lakes
in all 50 States are subject to public health advisories cautioning
citizens against eating the mercury-laden fish found in them.

We have known for decades that most of the mercury in our fish
come from air pollution that is emitted from the dirtiest coal plants
and then settles in our waterways. We also know that mercury is a
powerful neurotoxin that accumulates in the human body over time,
threatening the health of this environment and this generation, and
for generations to come.

The EPA recently issued public health protections to clean up the
toxic air pollution from our dirtiest coal plants, allowing families
in Delaware and thousands of other communities to once again eat the
fish from our rivers, our lakes, our streams without concern of
mercury poisoning. That is why we have the EPA.

Too often, when State and local communities are pinched for cash,
they try to save money by short-changing clean air and clean water

protections, and improvements to water infrastructure are oftentimes

ignored. Corners are cut; solutions are adopted that may save dollars
now, but inflict costly and unnecessary damage later. As we have seen
10
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most recently in the city of Flint, Michigan, these cuts can have a
terrible, even a tragic, impact on the health of the most wvulnerable
in our society, especially the youngest among us.

Today, the citizens of Flint still lack clean drinking water, and
the new generation there which has been exposed to high levels of lead
faces an uncertain future. That is why we have the EPA.

You may not know it, Mr. Pruitt, but Delaware is the lowest lying
State in our Nation. The highest point in Delaware is a bridge. Back
home, the reality that our climate is changing is not up for grabs or
up for debate. Families and business owners face the stark reality of
climate change every single day, and tackling that challenge is not
just the right thing to do, what is best for Delaware’s economy; it is
a matter of survival.

Take a ride with me sometime some 30 miles south of Dover Air
Force Base, heading east toward the Delaware Bay, on Prime Hook Road,
and you will see what I mean. There was a time not long ago where,
just before you reached the Delaware Bay, you came to a parking lot.
Today that parking lot is under water. Stand there with me, looking
to the east, and you will see part of a concrete bunker slipping out
of the water about 1:00. Recently, someone showed me a photo taken of
that bunker in 1947, the year I was born. It was on dry land, 500
feet west of the water’s edge. Five hundred feet west.

But our little State alone cannot stem the flow of greenhouse
gases into our atmosphere that is largely causing our climate to

change, our seas to rise, and our coastline to retreat. Every State
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must do its fair share to safeguard our climate and their neighbors.
That is why we have the EPA.

Examples of air and water pollution produced by one State and
fouling the air and water of others can still be found in too many
parts of BAmerica, like the runoff from Pennsylvania that degrades the
waters of the Chesapeake Bay or the haze exported from other States
that oftentimes shrouds the Smokey Mountains and degrades visibility
at the Grand Canyon. That is why we have the EPA.

Some of my colleagues describe me as recovering governor. For
the most part, I believe that governors and presidents deserve
deference in picking the members of their leadership teams and, as a
result, I have given presidents of both parties that deference in most
instances. Since coming to the Senate in 2001, I have opposed only
one of the nominees for EPA administrator; supporting two Republicans,
two Democrats nominees. Subsequently, every EPA administrator that T
have supported demonstrated clearly that they were committed to
furthering the overall mission of the EPA, protecting human health and
our environment.

I am also committed to a full and fair confirmation process with
respect to our nominations that this President-elect has offered, too.

Having said that, though, I have shared with Mr. Pruitt, and I
will share with my colleagues today, that too much of what I have seen
of his record of the environment and his views about the role of EPA
are troubling, and in some cases deeply troubling. Even former
Republican EPA Administrator Christine Whitman, with whom I served for

seven years as governor of neighboring States, recently said that she
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“can’t recall ever having seen an appointment of someone who is so
disdainful of the agency and the science behind what the agency does.”

Let me conclude with this. It is hard to imagine a more damning
statement, and from one who served not long ago in that position of
trust, Mr. Pruitt, to which you have been nominated. Today is your
opportunity to show us that she has gotten it wrong. To be honest
with you, coming to this hearing today, I fear that she has gotten it
right.

Thank you.

[The prepared statement of Senator Carper follows:]
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Senator Barrasso. Thank you very much, Senator Carper.

In a few moments I would like to turn to Senator Inhofe and
Lankford from their home State of Oklahoma regarding the nominee’s
distinguished career. Before I do that, though, I want to say a few
words about Senator Inhofe and his distinguished career as chairman of
the Senate Environment and Public Works Committee.

First, I want to thank my friend, Jim Inhofe, for his leadership
of this Committee. His dedication to protecting the environment,
rebuilding our Nation’s infrastructure, strengthening the Country’s
economy, were clearly evident throughout his time as chairman. He
worked across party lines to get things done. During the 114th
Congress, under Jim Inhofe’s leadership, this Committee held 67
hearings. Of those, 8 were field hearings. Thirty-two bills passed
out of the Committee that were signed into law.

Chairman Inhofe oversaw the first long-term highway bill in a
decade. This law will improve the Nation’s roads, bridges, transit
systems, and rail transportation networks. He also worked on a
bipartisan basis with former Ranking Member Barbara Boxer to pass
badly needed Water Resources Development Act legislation. This new
law prioritizes dam, waterway, and port construction projects, and it
supports flood control projects that protect millions of people.

For the first time in 40 years, the Toxic Substances Control Act
was modernized under Chairman Inhofe’s tenure. This law enacts a new
uniform regulatory program that will improve public confidence in the
safety of chemicals, promote innovation, and provide manufacturers

with certainty regarding regulation.
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Chairman Inhofe also worked to keep the Administration
accountable. Chairman Inhofe worked to ensure that there was
oversight of overreaching administration regulations concerning the
Clean Power Plan, Waters of the U.S., the Stream Buffer Rule, coal ash
regulations, and many more.

So I am very glad that Senator Inhofe will remain on the
Committee. I look forward to working closely with him to protect our
environment and bolster our Nation’s economy.

Senator Inhofe, thank you for your hard work, your dedication,
and your leadership. Senator Inhofe, you are now recognized to

introduce and talk about Attorney General Pruitt. Thank you.
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STATEMENT OF THE HONORABLE JAMES M. INHOFE, A UNITED STATES SENATOR
FROM THE STATE OF OKLAHOMA

Senator Inhofe. Senator Barrasso, thank you very much, and I am
looking forward to working in a very senior position on your
Committee. This is the Committee that gets things done, as Scott
Pruitt is fully aware.

I thank you, Chairman Barrasso, and also you, Senator Carper, for
letting me join you for this, and I am honored to join my fellow
Senator, Senator Lankford, in introducing not Jjust the Attorney
General Scott Pruitt, but my good friend, and to offer my support for
his nomination to be the next Administrator of the Environmental
Protection Agency.

Though neither of us were born in Oklahoma, we got here as quick
as we could, and both ended up in Tulsa, so he is also a neighbor.
Attorney General Pruitt, you will be glad to know this, he was born in
Kentucky. He showed what he was made out of and ended up a great
baseball player that was able to get a scholarship and go through the
university there. Then he came to Oklahoma, went through law school
at the University of Tulsa, and did all kinds of things, specialized
at that time in constitutional law.

In 1998, General Pruitt ran and was elected to the Oklahoma State
Senate, where he served six years and he quickly became a leader.
Indeed, success has followed him throughout his law practice to the
State Senate, to become the co-owner and manager, managing general

partner of Oklahoma City’s AAA minor league baseball team -- see, we
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have something in addition to the Thunder that we are all fully aware
of -- and is currently Oklahoma’s Attorney General.

Through the course of his career, Attorney General Pruitt has
stood out as a champion of State and individual rights, and has fought
against Federal overreach. He has earned a reputation as a defender
of the rule of law and has worked to keep the role of the Federal
Government in check. BAs head of the Environmental Protection Agency,
Attorney General Pruitt will ensure that the RAgency fulfills the role
delegated to it by the laws passed by Congress, nothing more and
nothing less.

Oklahoma is an energy and agricultural State, but we are also a
State that knows what it means to protect the environment while
balancing competing interests. As attorney general, Scott was
instrumental -- oh, this is a big deal. We actually have had an
ongoing litigation for 100 years; it was the State of Oklahoma, the
City of Oklahoma City, the Choctaw Nation, the Chickasaw Nation. It
was over water rights. We weren’t able to resolve that problem. This
guy comes trotting along and resolves it overnight, after 100 years of
failures of trying to get this done.

He has also worked with Oklahoma Department of Environmental
Quality and the Oklahoma Water Resources Board to protect the scenic
rivers. He is kind of a hero of the scenic rivers place. People
don’t know, Scott, that we in Oklahoma actually have more miles of
freshwater shoreline --

[Interruption from audience.]
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Senator Barrasso. I would ask the Senator to please suspend his
remarks for a few seconds.

[Interruption from audience.]

Senator Barrasso. Thank you, Senator Inhofe.

Senator Inhofe. They obviously don’t like scenic rivers, but we
do in Oklahoma.

Anyway, additionally, in 2012, Oklahoma partnered with four other
States, New Mexico, Colorado, Kansas, and Texas, to bring together
State official conservation groups, energy and ag industries, and
other private landowners to address the challenges facing one of the
problems that we have there having to do with what might become an
endangered species. It was an effort that saw success in its first
year. Now, this is working with four different States. Despite
endorsing the plan, the Fish and Wildlife Service moved forward with
listing the species as threatened, endangering the cooperation reached
between these varying interests.

So Attorney General Pruitt sued the Fish and Wildlife Department
for ignoring the unique cooperative agreement and he won. He wins.

He wins these things.

Yes, as Attorney General, Scott Pruitt has fought the EPA, the
Fish and Wildlife Service, the oil companies, and the outgoing
administration on many fronts. But all of these suits were brought to
protect State and local interests from overzealous and activist
executive agencies.

Over the last eight years, the Obama Administration has advanced

a radical environmental agenda, has exhibited a deep distrust of State
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governments and private landowners, and has worked to obstruct the
fossil fuel industry and agriculture producers, the most ardent
protectors of the environment. These are industries and interests
that Oklahoma relies on, and, far from being an enemy of the
environment, Scott has proven himself to be an expert at balancing
economic growth with environmental stewardship.

So it is my belief that Attorney General Pruitt will return the
Environmental Protection Rgency to its proper role as a steward for
the environment, acting within the bounds prescribed by Congress and
the Constitution.

Thank you, Mr. Chairman.

[The prepared statement of Senator Inhofe follows:]
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Senator Barrasso. Thank you, Senator Inhofe.

Senator Lankford.
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STATEMENT OF THE HONORABLE JAMES LANKFORD, A UNITED STATES SENATOR
FROM THE STATE OF OKLAHOMA

Senator Inhofe. Chairman Barrasso, thank you. Ranking Member
Carper, members of the Committee, thank you for allowing me to be able
to be here today, introduce my fellow Oklahoman, and for Senator
Inhofe and I to both be able to stand with him and to be able to
introduce who we believe will be a tremendous nominee as Administrator
for the Environmental Protection Agency.

It is an honor to speak in support of Attorney General Pruitt
today. Over the past six years, Scott has been a leader in the State
of Oklahoma, strongly committed to enforcing the law and adhering to
the Constitution. He is a statesman. He is a dedicated public
servant. As Administrator of the EPA, I would fully expect Scott to
lead the Agency to follow every environmental law and to partner with
States, local authorities, and Tribes to do what is best for our
present and for our future.

As Attorney General of Oklahoma, he stood shoulder to shoulder
with more than half of the States to ensure the Federal Government
operates within the bounds of the statute and the Constitution. He
has argued consistently that many regulations that the EPA promulgates
are in fact the responsibilities of State governments first.

In an environment where Chevron deference is precedent, it is
critical that the leader of an agency that has such wide latitude to
extract costs from the economy also respects the importance of our

federalist foundation and the pocketbooks of hardworking families.
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In previous congressional testimony, Scott has emphasized the
importance of laws like the Clean Air Act, stressing that the
intention was for States and the EPA to work together under a model of
cooperative federalism that protects the environment, while
considering economic costs.

As Attorney General, Scott has been an ardent defender of the
rule of law for Oklahomans. In 2012, he sued British Petroleum,
arguing that they knowingly double-dipped through the collection of
funds through a cleanup fund despite having insurance coverage for
environmental cleanup. He did not hesitate to stand up for his
constituents and for his State.

Mike Turpen is the former Attorney General of the State of
Oklahoma and the former Chairman of the Oklahoma Democratic Party. He
spoke out in mid-December, when Scott was first announced. Let me
just read a short portion of his very long statement in support of
Scott Pruitt.

Former Attorney General Mike Turpen and our former Democratic
Party Chairman said, “Oklahoma Attorney Scott Pruitt is a good choice
to head up the Environmental Protection Agency. I am convinced Scott
Pruitt will work to protect our natural habitats, reserves, and
resources. His vision for a proper relationship between protection
and prosperity makes him superbly qualified to serve as our next EPA
Administrator.”

Scott i1s an active member and a deacon at his church, First
Baptist Church Broken Arrow, a congregation of almost 2,000 people.

He is incredibly strong in his faith and he strives to walk in
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integrity. Scott is a serious baseball fan, as well. If you run out
of environmental or legal questions today, which I doubt you will, but
if you run out, why don’t you ask him a couple questions about
baseball strategy and spring training, which starts in just a few
weeks.

I have to tell you Scott is a friend. I have prayed with Scott.

I have seen Scott struggle with hard decisions that affect our State’s

future. I have seen Scott listen to people to try to learn all sides
of an issue. And I have seen Scott take difficult stands on matters
of law. I think he will be an excellent administrator for the EPA and

I think he will do very well today in getting a chance to bring you
the confidence that he will work hard for our Nation’s present and for
the future.

Thank you, Mr. Chairman.

[The prepared statement of Senator Lankford follows:]
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Senator Barrasso. Well, thank you so very much, Senator Lankford
and Senator Inhofe. Senator Lankford, you are welcome to stay, but
you can’t stay in that seat.

[Laughter.]

Senator Lankford. You got it.

Senator Barrasso. Now I would like to welcome Attorney General
Pruitt to the Senate Environment and Public Works Committee. Welcome.
I invite you to first introduce your family and then proceed with your

statement. Congratulations and welcome.
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STATEMENT OF HONORABLE E. SCOTT PRUITT, ATTORNEY GENERATL, STATE OF
OKLAHOMA (OKLAHOMA CITY, OK)

Mr. Pruitt. Good morning, Chairman Barrasso, Ranking Member
Carper, members of the Committee. It is an honor and a privilege to
be before you today to be considered for the position of EPA
Administrator.

I first want to say thank you to Senators Inhofe and Lankford for
their opening comments. Senator Inhofe has been a mentor and a friend
to me many, many years, and he spent a lot of time with me through
this process, introducing me to many of you, and I really appreciate
his guidance and his help.

Senator Lankford was a friend well before he entered Congress,
and he is already serving Oklahoma and this Country with great
distinction.

Mr. Chairman, you indicated to introduce my family. I am blessed
today to have my family in attendance with me. My wife, Marlyn, of 27
years, is in attendance, along with my children, McKenna and Cade.
There is a little change going on in their life as well. McKenna is
actually graduating from Oklahoma University this spring and Senator
Whitehouse’s alma mater of the University of Virginia Law School. And
my son is going to be graduating high school and heading to Oklahoma
University, following in his sister’s footsteps, to be a Boomer
sSooner.

So there is lots of change going on in their lives, lots of

change going on in my family’s life, and lots of change going on in
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the Country. And I think the people of this Country are really hungry
for some change.

And with change comes an opportunity for growth, an opportunity
to assess how we can reprioritize as a Nation. And when I ponder
leading the EPA, I get excited about the great work to be done on
behalf of our Nation and being a good steward of the natural resources
we have as a Nation. What could be more important than protecting our
Nation’s waters, improving our air, and managing the land that we have
been blessed with as a Nation, all the while protecting the health and
welfare of our people?

So, 1f confirmed, I would lead the EPA with the following
principles in mind.

First, we must reject as a Nation the false paradigm that if you
are pro-energy, you are anti-environment; and if you are pro-
environment, you are anti-energy. I utterly reject that narrative.

In this Nation, we can grow our economy, harvest the resources God has
blessed us with, while also being good stewards of the air, land, and
water by which we have been favored. It is not an either-or
proposition.

Next, we should celebrate the great progress that we have made as
a Nation since the inception of the EPA and the laws that have been

passed by this body, but recognize that we have much work to do.

Third, rule of law matters. Process matters. It inspires
confidence in those that are regulated. The law is static, not
transient. Regulators are supposed to make things regular, to fairly
and equitably enforce the rules and not pick winners and losers. A
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regulator should not be for or against any sector of our economy.
Instead, a regulator ought to follow law in setting up the rules so
that those who are regulated can plan, allocate resources to meet the
standards, versus operating in a state of uncertainty and duress.

Fourth, federalism matters. It matters because Congress says so.
And because we need to achieve good outcomes as a Nation for air and
water quality, we need the partnership of the States to achieve that.
It is our State regulators who oftentimes best understand the local
needs and the uniqueness of our environmental challenges. Plus, our
State regulators possess the resources and expertise to enforce our
environmental laws.

Fifth, public participation is key. We need to hear all voices
as we make decisions on behalf of our Country with respect to
environmental laws.

Two final things personally. I seek to be a good listener, to
listen and to lead. You can’t do one without the other. Listen to
those career staff --

[Interruption from audience.]

Mr. Pruitt. Listen to those career staff at the EPA, as I have
done as Attorney General of Oklahoma, and listen to you here in
Congress with respect to the needs of your respective States, and
listen to the voice of all Rmericans as we seek to carry out our
duties under the law.

Lastly, and this is very important, I seek to serve with

civility. Oftentimes, as policymakers, you deal with very contentious
issues; I have as Attorney General of Oklahoma, as well. We deal with
27
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weighty issues and there is passion on both sides of issues. But we
should not succumb to personalizing matters. We should encourage open
and civil discourse. One such issue where civil discourse is absent
involves climate change. Let me say to you science tells us that the
climate is changing, and that human activity in some manner impacts
that change. The ability to measure with precision the degree and
extent of that impact, and what to do about it, are subject to
continuing debate and dialogue, and well it should be.

So with these principles in mind, I seek to answer your guestions
today, and I am honored to be here today to be considered for the
position of EPA Administrator.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Pruitt follows:]
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Senator Barrasso. Well, thank you very much. Welcome to your
family, and thank you and congratulations again.

Attorney General Pruitt, you have answered the Committee
questionnaire. The United States Office of Government Ethics has
stated that you are “in compliance with applicable laws and
regulations governing conflicts of interest.”

Throughout this hearing, and with the questions for the record,
our Committee members will have an opportunity to learn more about
your commitment to public service and our Nation. I would ask that
throughout this hearing you please respond to the questions for the
record.

With that said, I have to ask the following gquestions that we ask
of all nominees on behalf of the Committee. Do you agree, if
confirmed, to appear before this Committee or designated members of
this Committee, and other appropriate committees of the Congress, and
provide information subject to appropriate and necessary security
protection with respect to your responsibilities?

Mr. Pruitt. Yes, Mr. Chairman.

Senator Barrasso. Do you agree to ensure that testimony,
briefings, documents, and electronic and other forms of information
are provided to this Committee and its staff, and other appropriate
committees, in a timely manner?

Mr. Pruitt. Yes, Mr. Chairman.

Senator Barrasso. Do you know of any matters which you may or
may not have disclosed that might place you in any conflict of

interest if you are confirmed?
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Mr. Pruitt. ©No, Chairman.

Senator Barrasso. Thank you.

Just a couple quick questions before we go back and forth. T
would just ask if you could just please describe your environmental
philosophy, what you would do to protect our environment.

Mr. Pruitt. Well, Mr. Chairman, as I indicated in my opening
statement, I believe that the role of a regulator, and this may not
sound too exciting, but is to make things regular. And I think one of
the difficult challenges we see with individuals across the Country is
the inability to predict or know what is expected of them as far as
their obligations under our environmental laws. And I really believe,
Mr. Chairman, that if confirmed as EPA Administrator, this public
participation, cooperative federalism, rule of law being the focus of
how we do business at the EPA, is center to restoring confidence and
certainty in those that are regulated.

Clearly, the mission of the EPA, as I indicated in my opening
statement, to protect our natural resources, protecting our water
quality, improving our air, helping protect the health and welfare of
our citizens, is key to the leadership of the EPA, and, where
enforcement is necessary, vigorous enforcement. I have done that as
attorney general in Oklahoma. I have taken very constructive steps
against those that have violated the law, but we have done so, I
think, in a very decisive and meaningful way.

So, Mr. Chairman, with that in mind.

30

ED_001274_00104121-00030



31

Senator Barrasso. I am going to ask one other question, then T
am going to reserve the balance of my time for some interjection and
questioning throughout.

There are still a number of environmental problems that I see in
the Country and in my State. Cold War legacy pollution is a serious
problem, where chemical compounds are left deep in the soil from our
military activity decades ago. Often, there are not the tools yet
available to adequately address this pollution. If confirmed, would
you advocate increasing the EPA’s focus on innovative technological
solutions to address these and other environmental problems?

Mr. Pruitt. Yes, Mr. Chairman, and this Congress, this past
Congress, as you indicated in your statement and as Senator Inhofe
recognized, with the changes to the TSCA law, there are priorities
this year, new authority actually that has been given to the EPA
Administrator to order testing on certain chemicals. As I have spent
time with some of the members on this Committee, Senator Gillibrand,
as an example, mentioned PFOA as a concern with respect to the Safe
Drinking Water Act, along with TSCA. So, yes, Mr. Chairman, I believe
that there are priorities that are key to improving our environment,
from CERCLA to TSCA, across air quality, with non-attainment to
attainment, and would seek to focus and prioritize those efforts.

Senator Barrasso. Thank you.

Senator Carper.

Senator Carper. Mr. Pruitt, we don’t often have the kind of
disruptions in this room and in this building that we are witnessing

here today. This is extraordinary. Not unprecedented, but
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extraordinary. And people might ask, well, why are folks so
concerned. Well, T will tell you why they are so concerned. And you
don’t have to go back to March 3rd up in Detroit, Michigan, where
President-elect, then Candidate Trump, Donald Trump said these words,
“We’re going to get rid of EPA in almost every form. We are going to
have little tidbits left, but we are going to take a tremendous amount
out.” That is what he said during the Republican primary.

And what did he say after the election? Well, November 10th, Fox
News with Chris Wallace, he said, “Environmental Protection, what they
do is a disgrace. Every week they come out with new regulations.”
Chris Wallace asked him, “Well, who is going to protect the
environment?” He responded by saying, “We’ll be fine with the
environment.” We’ll be fine with the environment.

Well, we are concerned that we won’t be fine with the
environment. Sometimes words do matter. And one of the concerns that
T have is he is the president, you would be his nominee, you would be
his EPA Administrator. All the things that he said in the campaign,
do they just go away? In you he has put somebody in place who has
actually defunded or led to the defunding of the Environmental
Protection Unit within your own agency. BAnd yet you have joined in a
dozen or more lawsuits over the last six years, ever since you have
been attorney general, going after the EPA. That is why I have the
kind of concern that you are witnessing here today; not just on that
side of the dais, but on this side as well.

You just took an oath, you raised your hand and took an ocath to

answer the questions that our Chairman asked of you, and one of them
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was a question dealing with your willingness to respond to reasonable
questions that are asked of you. One of the things I asked of you, I
submitted a letter that I think you received shortly after Christmas,
maybe December 28th, close of business, and in it I asked a lot of
questions. I asked you to try to respond by January 9th. You didn’t
respond to one of them by January 9th, not even one. Today’s hearing,
I just asked my staff have you responded to any of those questions in
writing that I asked almost three weeks ago and, to my knowledge, no
response has yet been received. That is why we have a concern. That
is why we have a concern.

Mercury.

Mr. Pruitt. I am sorry?

Senator Carper. I am going to start off by talking about
mercury. In 2011, the EPA required dirty coal power plants to clean
up mercury and air toxic emissions by issuing the Mercury and Rir
Toxic Standards Rule. This rule will reduce the mercury, a neurotoxin
that contaminates our streams and our oceans, pollutes our fish, and
harms our children’s health.

As attorney general, I believe you have been part of at least 14
legal cases against the EPA, and at least three of these cases against
the EPA’s rules, to reduce mercury emissions from power plants. Is
that correct? Just yes or no.

Mr. Pruitt. Senator, we have been involved in litigation around
the MATS Rule.

Senator Carper. Is that correct, yes or no?
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Mr. Pruitt. As I indicated, yes, we have been a part of
litigation involving the MATS Rule.

Senator Carper. Thank you. It is my understanding that at least
one of these cases against the mercury rule is still pending. Is that
correct? Just yes or no.

Mr. Pruitt. I believe so, Senator, yes.

Senator Carper. Thank you. In the cases against the mercury
rule, you questioned the EPA’s determination that mercury emissions
from power plants are harmful to health and should be regulated. To
be clear, have you ever supported a case against the EPA that claims,
and this is a gquote, “human exposure to methylmercury resulting from

144

coal-fired power plants is exceedingly small,” yes or no?
Mr. Pruitt. Senator, that is not a yes or no question, if I may.
Senator Carper. Fair enough. This position seems to question an
EPA decision in 2000 in which the Agency determined, after almost a
decade of study, and this is a quote from them, “mercury emissions
from power plants pose significant hazards to public health and must

be reduced.” Would you say the legal cases you have supported in the

past directly challenge this Agency finding, yes or no?

Mr. Pruitt. Senator, the challenges we have had as a State —--
Senator Carper. Yes or no?

Mr. Pruitt. -- along with the other States --

Senator Carper. Yes or no?

Mr. Pruitt. If I may, Senator. If I may.
Senator Carper. Just hold your fire. Just hold your fire.

Mr. Pruitt. Okay.
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Senator Carper. The legal position you have taken on mercury
also seems to call in question the 2003 testimony from then EPA
Assistant Administrator of Air and Radiation, Jeff Holmstead, under
George W. Bush, who sat right where you are sitting today, and this is
what he said, “EPA is required to regulate mercury because EPA
determined that mercury emissions from power plants pose an otherwise
unaddressed significant risk to health and the environment, and
because controls options to reduce this risk are available.”

This Bush EPA statement on mercury risk seems contrary to the
legal arguments you have supported in the past. Is that correct, yes
or nov?

Mr. Pruitt. I agree with Mr. Holmstead’s position that mercury
is something that is very dangerous to the environment and should be
regulated under section 112.

Senator Carper. Thank you very much. Are you aware that the
last three administrators have publicly stated that the EPA is
required to regulate mercury from power plants because of the health
risk, yes or no?

Mr. Pruitt. I believe that mercury should be regulated under
Section 112.

Senator Carper. Thank you very much. My time is about to
expire. I will just hold it there. Thank you wvery much, Mr.
Chairman.

Senator Barrasso. Thank you, Senator Carper.

Senator Inhofe.

Senator Inhofe. Thank you, Mr. Chairman.
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Well, I don’t think you had adequate time to answer some of the
questions that were asked. Is there anything you would like to add,
to elaborate on?

Mr. Pruitt. Yes, Senator, thank you. I do want to say to
Senator Carper’s concern with respect to the President-elect’s
statements throughout the campaign, I believe there is a very
important role for the Environmental Protection Agency. In fact, you
and I talked about that in your office. I believe that there are air
quality issues and water quality issues that cross State line; that
the jurisdiction of the EPA, its involvement in protecting our air
quality and improving our Nation’s waters is extremely important.

And the EPA has served a very valuable role, historically. After
all, it was Republicans who created the EPA under executive order in
1970, and this body has passed many pieces of legislation since the
1970s to focus upon improving our air and improving our water quality,
and we have much to celebrate. Actually, there are six criteria
pollutants under the NAAQS program since 1980 that are down 63
percent. We have made progress as a Country, but we have work to do,
and the EPA has a very valuable role, in partner with the States, to
carry out those steps to ensure improving our air quality and
protecting our Nation’s waters.

So, Senator Carper, I am hopeful that, in response to your
concern about the role of the EPA, I believe it is a very valuable
role, and it is something that we should focus on in partnering with

our States.
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With respect to mercury, the litigation that you referred to,
there was no argument that we made from a State perspective that
mercury 1s not a hazardous air pollutant under Section 112. Our
argument focused upon the cost-benefit analysis that the EPA failed to
do, and in the Michigan v. EPA case, the Supreme Court actually
agreed. So it was more about the process, again, that the EPA was
supposed to go through in regulating mercury to provide certainty to
those in the marketplace, not a statement with respect to whether
mercury should be regulated or not under Section 112.

Thank you, Senator Inhofe.

Senator Inhofe. Thank you, General. I am glad you brought up
this thing about the Clean RAir Act. The amendments from 1990, I was
one of the co-sponsors, it has been incredibly successful. You
mentioned that we have reduced those pollutants by 63 percent, but
what you didn’t add was that is in spite of the fact that we had 153
percent increase in our economic activity. That is a major thing.

In my introduction I mentioned this thing that you did that no
one can figure out how you did it, involved a 100-year dispute between
not just the State of Oklahoma and the City of Oklahoma City and the
Choctaws and the Chickasaws. Do you want to share with us how you did
that? You know, they tried for 100 years, and you came in and did it
in less than 100 days.

Mr. Pruitt. Less than eight months into my administration as
attorney general, we were sued as a State by the Choctaw and Chickasaw
Nation with respect to water in 17 counties in Southeast Oklahoma.

Many of you, if you know anything about water litigation, it generally
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takes decades to resolve water litigation. We were able to go from
August of 2011 until 2016 and negotiate an historic water rights
agreement with those two Nations to provide certainty to those that
are regulated, to provide a voice to the Tribes with respect to water
allocation and water quality; and the State has maintained its
position as arbiter of how those permits are allocated, as well.

So it was a partnership. It was the way things ought to work
when litigation occurs. Sitting across the table from individuals and
working together to try to solve the problem. And, Senator, we were
able to achieve that in record time, and I am very proud of what we
did as a State and as the Chickasaw and Choctaw Nation together.

Senator Inhofe. Yes, that is good. I think, also, you got them
all in one room, didn’t you?

Mr. Pruitt. Yes, sir.

Senator Inhofe. That works.

You have been criticized by some of the people talking about some
of your environmental record. I would like to be sure that people are
aware of a number of people, I have some here that I will submit for
the record, but a guy named Ed Fite is the vice president of scenic
rivers and water quality of the GRDA. This is a person who has really
been at the forefront of our scenic rivers program; he praises you,
saying, “I found that General Pruitt has always done right by our
scenic rivers. He has done everything constructive that he told me
that he would do.”

The same thing comes from the North Carolina Department of

Environmental Quality, Donald van der Vaart. He wrote, “Pruitt is
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committed to clean air and clean water, and to restoring the EPA to
its original mission of enforcing the environmental laws written by
Congress.”

J.D. Strong, head of the Water Resources Board, said, “Attorney
General Pruitt” and he goes on and praises you.

I would like to know why it is you have become such a hero of the
scenic river people.

Mr. Pruitt. Well, Senator, as you know, Oklahoma has endured
many decades of dispute with respect to phosphorous levels in the
scenic Illinois River. In fact, there has been litigation that has
been a part of that dispute for some time. There was actually a
memorandum of understanding that Arkansas and Oklahoma entered into
around 2002, 2003, and that memorandum expired during my time as
attorney general. There were many in government at the time that said
we should just wait on the EPA to come in and address the issue, and T
chose a different path. I actually reached out to my Democratic
colleague, Dustin McDaniel, the attorney general of the State of
Arkansas, and we were able to negotiate an agreement that had
phosphorous levels set at .037 scientifically driven and enforced on
both sides of the border for the first time in history.

So I think Mr. Fite is actually the head of the Scenic Illinois
Rivers Commission. He has been center on this issue for a number of
years, and I think his good word relates to the work that we did in my

office, working with Dustin McDaniel, to achieve that good outcome.
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Senator Inhofe. I know my time has expired, but, Mr. Chairman, T
would like to enter into the record at this point in the record the
statement by the DEQ that I referred to.

Senator Barrasso. Without objection, hearing none.

[The referenced information follows:]
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Senator Barrasso. Senator Whitehouse.
Senator Whitehouse. Thank you, Chairman.
Welcome to the Committee, Mr. Pruitt. As we discussed when you

and I met, the oceans off of our ocean State are warming due to fossil
fuel-driven climate change. It is crashing our fisheries like lobster
and winter flounder, and making earning a living harder for our
fishermen. I see nothing in your career to give those fishermen any
confidence that you will care one bit for their well-being, and not
just the well-being of the fossil fuel industry.

In a process that you could replicate in an Oklahoma high school
science lab, excess carbon dioxide from fossil fuel emissions is
turning our seas more acid. Rhode Island shell fishermen and shell
fish growers are concerned. In my colleague, Senator Merkley’s State,
they have already had oysters spat wiped out for businesses by
acidified waters. I see nothing in your career that you would care at
all about our Rhode Island shell fishermen.

In Rhode Island, we have bad air days, and because of EPA’s work
there are fewer and fewer. A bad air day is a day when people driving
into work hear on the radio that ozone from out-of-State smoke stacks
has made the air in Rhode Island dangerous and that infants and the
elderly and people with breathing difficulties should stay home on an
otherwise beautiful day. Because those smoke stacks are out-of-State,
we need EPA to protect us, and I see nothing in your record that would
give a mom taking her child to the hospital for an asthma attack any

comfort that you would take the slightest interest in her.
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And your passion for devolving power down to States doesn’t help
us, because our State regulators can’t do anything about any of those
problems; they all come from out-of-State sources. In this respect we
are very like Delaware.

One of the things I would like to ask you about here is the
connection between you and some of these fossil fuel companies. These
are some of the companies that have supported you. These are some of
the political organizations that you have raised money for. You have
raised money for them for Pruitt for Attorney General, correct?

Mr. Pruitt. Yes, sir. I had a campaign committee for that, yes.

Senator Whitehouse. And Devon Energy, Koch Industries, Exxon-
Mobil have all maxed out to that account.

Mr. Pruitt. I am not aware if they maxed out or not, Senator,
but I am sure they have given to that committee.

Senator Whitehouse. Oklahoma Strong PAC is your leadership pack?

Mr. Pruitt. It was, yes.

Senator Whitehouse. It was? And, similarly, they gave money,
they maxed out to that organization as well, which you controlled?

Mr. Pruitt. I am unsure about that, Senator.

Senator Whitehouse. Okay. But they contributed to it.

Mr. Pruitt. I am even unsure about that as well. I haven’t
looked at that.

Senator Whitehouse. You closed your super PAC, Liberty 2.0, but
that took fossil fuel contributions as well, correct?

Mr. Pruitt. That particular entity has been closed, yes.
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Senator Whitehouse. Now, you helped to raise money for the
Republican Attorney Generals Association. While you were a member of
its executive committee, they received $530,000 from Koch Industries,
$350,000 from Murray Energy, $160,000 from Exxon-Mobil, and $125,000
from Devon Energy, the company whose letter you transposed onto your
letterhead and sent as an Oklahoma attorney general document.

Did you solicit, in your role at the Republican Attorney Generals

Association, any of that funding?

Mr. Pruitt. I am unable to confirm if they gave those numbers,
Senator, those amounts. There were several --—
Senator Whitehouse. Did you solicit funding from them in your

role at the Republican Attorney Generals Association?

Mr. Pruitt. I attended fundraising events as an attorney
general, along with other attorneys general with respect to the RAGA.

Senator Whitehouse. BAnd did you solicit? Did you ask them for
money for RAGA?

Mr. Pruitt. As I indicated, I attended fundraising events with
respect to this.

Senator Whitehouse. But that is different. Attending
fundraising is one thing. Asking them is my question. Did you ask

them for money?

Mr. Pruitt. Specifically, you would have to ask about certain
entities. I don’t know. You have an entire list.
Senator Whitehouse. Those are the entities: Koch Industries,

Murray Energy, Exxon-Mobil, Devon Energy.
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Mr. Pruitt. I did not ask of Koch or -- what were the other
ones?

Senator Whitehouse. Murray Energy, Exxon-Mobil, Devon Energy.

Mr. Pruitt. I have not asked them for money on behalf of RAGA.

Senator Whitehouse. You said to the Chairman that there is
nothing that might place you in a conflict of interest that you have
not disclosed. Yet, you founded the Rule of Law Defense Fund, which
is a dark money operation that supports the Republican Attorney
Generals Association, and you have not disclosed any of your
solicitations for that entity, nor have you disclosed what money was
raised pursuant to those solicitations. This is an organization that
appears to have a million dollar a year budget, so very substantial
funds have been solicited. I believe you were its chairman. Will you
disclose your role in soliciting money and in receiving money for the
Rule of Law Defense Fund pursuant to your solicitations?

Mr. Pruitt. Senator, a point of clarification. I actually did
not start nor initiate the Rule of Law Defense Fund. That is

something I did not do.

Senator Whitehouse. You led it?

Mr. Pruitt. I have been an officer of that organization for
2016.

Senator Whitehouse. Okay, an officer of it.

Mr. Pruitt. There is an executive staff, fundraisers that
actually carry out the functions of that organization. There are many

attorneys general that serve on that board. It is not a decision of
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one; it is a decision of those that are empowered to make those
decisions.

Senator Whitehouse. But you haven’t told us anything about that.
You haven’t told us --

Mr. Pruitt. I have no access —--

Senator Whitehouse. -- who you asked money from, --

Mr. Pruitt. That is a file that --

Senator Whitehouse. -- you haven’t told us what they gave, if
you asked them. It is a complete black hole into which at least a
million dollars goes, and, based on your record of fundraising, it
appears that a great deal of your fundraising comes from these
organizations who are in the energy sector and devoted to fighting
climate change.

Mr. Pruitt. Some of whom I have actually sued, as well, Senator.
But with respect to the Rule of Law --

Senator Whitehouse. Name one you have sued up there.

Mr. Pruitt. Exxon-Mobil.

Senator Whitehouse. Really?

Mr. Pruitt. Yes.

Senator Whitehouse. My time has expired. We will pursue this in
further questions.

Mr. Pruitt. We are involved in, as I indicated, I think, in your
office, we are involved in, and Senator Inhofe mentioned it in his
comments, a situation in Oklahoma where multiple o0il and gas
companies, ConocoPhillips and others, have defrauded the State in

cleanup with respect to spills that have occurred, and Exxon-Mobil --
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Senator Whitehouse. That is a qui tam fraud case; it has nothing
to do with the environment.

Mr. Pruitt. Senator, --

Senator Barrasso. I thought you were going to resolve that for
the second round.

Senator Whitehouse. I am sorry, he was coming back to me, so T
was responding.

Senator Barrasso. Thank you.

Before heading to Senator Capito, there are two articles I will
be introducing into the record. One from The Wall Street Journal in
September, headlined “Hillary Clinton Raises More Than Donald Trump
from 0il Industry.” The second article that I will be introducing for
the record is from Politico from December 27th, by Elana Schor, who
quotes America Rising Executive Director Brian Rogers: “This is a
partisan fishing expedition by six liberal Democrats who, combined,
have taken more than $1.2 million from far left environmentalist
groups dead set against any reforms to an out-of-control EPA.”

[The referenced information follows:]
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Senator Barrasso. Senator Capito.

Senator Capito. Thank you, Mr. Chairman.

And thank you, Attorney General Pruitt, for being here, for your
willingness to throw your hat in the ring to serve. I would like to
quote the Ranking Member when he says it is hard work, because it is.
The EPA is hard work.

But one of the things you said really struck me, and I believe
that the rule of law does matter, and I am heartened by your passion
for that.

The regulatory overreach of the EPA has contributed to economic
devastation in my State of West Virginia and my region. Data from the
Mine Safety and Health Administration shows that 60,000 coal jobs have
been lost between 2011 and 2016. Thousands of these were in West
Virginia. We are in a desperate situation in our State right now
because of this.

We had a field hearing in Beckley, West Virginia, where our WVU
economist, John Deskins, said that the coal industry downturn had
resulted in six of our southern West Virginia counties being in a
great depression.

For the past eight years, the EPA has given no indication at all
that it cares about the economic impact of its policies, even though
Congress has said very clearly in the Clean Air Act and other
environmental statutes that we expect jobs and economic factors to be
taken into account. That is part of the law. In October, a federal

court held that the EPA had failed to evaluate the job impacts of the
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EPA Clean Air Act as required by 321 (a) of that Act, and ordered the
EPA to submit a schedule for conducting the required jobs analysis.

Incredibly, the EPA told the court it would take two years --
this was just in the last several weeks —-- it would take two years
just to come up with a plan on how to do the analysis, which, in my
view, if that is part of the law that EPA is supposed to be following,
they should already have the protocols set up to do an effective and
accurate job analysis.

So the court responded like this: “This response is wholly
inefficient, unacceptable, and unnecessary. It evidences the
continued hostility on the part of the EPA to the acceptance of the
mission established by Congress.”

So I would like to ask you to commit to me to ensure that the EPA
will follow the law it is charged with implementing and do those
ongoing evaluation of job losses and economic shifts due to the
requirements of the Act as required by the law.

Mr. Pruitt. Senator, as you indicated, I really believe that it
is important that rule of law is adhered to because it inspires
confidence in those that are regulated. I think oftentimes those that
are requlated don’t know what is expected of them. They look at a
statute, they see the requirements of the statute, and then those that
are regqulating act in a way that is not consistent with that
framework, so they don’t know what is expected of them; and that
causes uncertainty and, I think, paralysis to a certain degree. So
rule of law is something that we should take seriously. It has been

at the heart of the litigation that we have initiated as a State.
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A lot of times these cases, as we were talking earlier with
Senator Carper, there is a policy or a political kind of attention
that is drawn to it, but really is about process and rule of law, and
making sure that the framework that this body, Congress, has
established is respected and enforced. So I appreciate your comments.

Senator Capito. Well, in looking for the balance, we need to
have at least a correct analysis of what the economic implications are
of regulations.

It is so important, critically important that we enforce our
environmental laws, and to keep our air clean and get it cleaner and
protect our waters.

In January of 2014, a storage tank in Charleston, West Virginia
was corrupted and went into the river. It was right by the water flow
of the major water source in my community. Three hundred thousand
people had to do without water for several weeks. It caused a lot of
angst economically to small businesses. Imagine a restaurant not
being able to use water or you can’t wash your clothes. You couldn’t
do anything with the water.

But also, and I share this concern, concern about the health and
the long-range implications of what has happened. Several people,
multiple individuals and Freedom Industries have pled guilty to
environmental crimes in federal court, which I am very pleased about.

So let’s talk about TSCA, because in TSCA I was able to support a
provision that would say that if you are storing in close proximity to
drinking water, you have to take that into consideration when you are

reviewing potentially hazardous chemicals.
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Can we count on you to work with this Committee to make sure that
this bipartisan TSCA reform bill is fully implemented, and efficiently
and fully?

Mr. Pruitt. Absolutely, Senator. In fact, I would commend the
work of this Committee, with Senator Inhofe’s leadership, in passing
that update to the TSCA legislation. For the first time in history,
as you know, the EPA has the ability to order testing to address
chemicals that are going to be entered into the stream of commerce,
and that is a very big substantive change that exists. There are many
deadlines --

Senator Capito. And I would also add that in TSCA -- excuse me
just a minute because I am running out of time. In TSCA we actually
expanded the EPA’s reach. So when you are asked if you are wanting to
get rid of the EPA or it doesn’t have a value, I voted to expand that
reach of EPA to make sure that I have clean water and that if a spill
happens in a community around this Country, what has happened in
Flint, Michigan, doesn’t have the far-reaching implications that it
does.

Thank you very much.

Mr. Pruitt. Thank you, Senator.

Senator Barrasso. Senator Cardin.
Senator Cardin. Thank you, Mr. Chairman.
Mr. Pruitt, welcome to the Committee. Thank you for your

willingness to serve our Country.
I want to talk about the Chesapeake Bay Program. We talked about

that in my office. I explained to you, and I will do it wvery quickly,
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that this is a program that was developed at the State level with the
States that are in the watershed, including Delaware, with my
colleague, Senator Carper. It is a State that the locals have
determined how it is best to reach their pollution targets in order to
help preserve the Chesapeake Bay. It is the largest estuary in the
northern hemisphere. It is critically important; it is complicated.
It doesn’t flush itself, as many bodies of water do; it has a
reduction of oyster crops. There are so many problems. All the
stakeholders have gotten together; they worked out a plan. The
Federal Government is part of that plan. It is enforced through the
TMDL program and it has been agreed to by the local governments.

It was challenged, the TMDLs, including you joined that lawsuit.
The Supreme Court refused to overturn the Court of Appeals supporting
the use of the TMDLs.

If you are confirmed, will you support the Federal role in the
Chesapeake Bay Program as envisioned by the partners and stakeholders,
enforcing the TMDLs, if necessary?

Mr. Pruitt. Yes, Senator. And as I indicated in your office,
the time that we had together, I really commend the six States that
joined together to address the Chesapeake Bay and to try to set levels
for both point source and non-point source type of discharge into the
Chesapeake Bay. There were some concerns about the precedent, the
role that EPA was playing initially, but through that litigation the
EPA has acknowledged that their role is more informational. And there

was concern in Oklahoma about the Mississippi River Basin and the
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precedent that was set in that matter, and that is what spawned our
litigation.

But I really want to emphasize to you that process represents
what should occur, for States to join together and enter into an
agreement to address water quality issues and then involve the EPA to
serve the role it is supposed to serve is something that should be
commended and celebrated. And as it relates to enforcing that TMDL, T
can commit to you that in fact I will do so.

Senator Cardin. Part of the Federal Government’s partnership is
to provide resources. There are several programs that fund
initiatives within the Chesapeake Bay Watershed; probably the largest
is the State Revolving Funds dealing with wastewater. Will you
support the Federal Government’s partnership through funding these
programs that are critically important to make the advancements in the
Chesapeake Bay Watershed?

Mr. Pruitt. Yes, Senator. I believe that the grant-making role
of the EPA, as we talked about in your office, is very important to
States across this Country, whether it is the revolving funds or the
WIFIA portions of our statutes. But grant-making, in general, is very
important, and I will commit to you in that regard that I would do so
with respect to the Chesapeake Bay.

Senator Cardin. I want to continue on clean water for one
moment. We have had significant problems with safe drinking water and
clean water. Let me ask you a preliminary question. Do you believe
there is any safe level of lead that can be taken into the human body,

particularly a young person?
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Mr. Pruitt. Senator, that is something I have not reviewed, nor
know about. I would be very concerned about any level of lead going
into the drinking water or, obviously, human consumption, but I have
not looked at the scientific research on that.

Senator Cardin. The Clean Water Act provides for Federal
guidance as to acceptable clean water. It is enforced by the States.
So my question to you in regards to clean water is what steps will you
take to make sure that our children are safe. We saw in Flint,
Michigan a tragedy occur. Where do you think the Federal Government
needs to strengthen its regulatory roles to make sure that our
children are safe from lead?

Mr. Pruitt. Well, I think with Flint, Michigan it is an example
of delay in response by the EPA. There should have been more done on
corrosion control programs with the Flint, Michigan system. As you
know, under the Clean Water Act and the Safe Drinking Water Act, if
there is an emergency situation, the EPA can enter an emergency order
to address those kinds of concerns. I think there should have been a
more fast response, a more rapid response to Flint, Michigan.

I think with respect to water quality it is infrastructure.
Water infrastructure is important. And, as you indicated, the States
play a very vital role in that process, and there needs to be more
cooperation between the EPA and the States to ensure water quality is
protected.

Senator Cardin. Just so I understand, you have participated in
several lawsuits against the EPA’s involvement, saying that the locals

should have the responsibility. If you are confirmed, will you
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support Federal enforcement, particularly in multi-State issues, where
the only way we can get enforcement is at the Federal level?

Mr. Pruitt. I believe that is a vital role of the EPA. As I
indicated in your office, with air quality, water quality, issues that
cross State line, there is an enforcement mechanism that is important,
and would seek to do so if confirmed as EPA Administrator.

Senator Cardin. Thank you.

Senator Barrasso. Thank you, Senator Cardin.

Senator Fischer.

Senator Fischer. Thank you, Mr. Chairman.

And thank you, Mr. Pruitt, for being here today, but also for
accepting the nomination. It is a service and a sacrifice not just
for you, but for your family, as well, to step forward to serve this
Country. So thank you, sir, for being willing to do that.

Mr. Pruitt. Thank you, Senator.

Senator Fischer. For your testimony, I do thank you, and I would
like to, first of all, let you know that Nebraskans have been really
affected by the EPA in many instances, and I will give you some
examples of that.

Nebraska’s public power utilities are grappling with how they
could ever comply with the EPA’s carbon emission reduction mandates.
The City of Omaha is struggling with the Agency’s expensive CSO
mandate and drinking water affordability. Nebraska farmers are
waiting on new crop technology products that are stuck in a broken
regulatory process. Our biofuel investors and producers are desperate

for certainty under the RFS. Homebuilders, transportation
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stakeholders, and local county officials are concerned about the
jurisdictional expansion to control our State’s water resources.
Communities and small business owners fear that the EPA’s ozone
mandate will stunt potential economic development and growth in our
State. As a result of the activist role the EPA has played for the

past eight years, families are concerned about the futures of their

livelihood.
We all want clean air and we all want clean water. That is one
point that I know each and every person here agrees on. But with the

EPA’s tremendous impact on Bmericans’ lives each and every day, it is
important that the Agency be open, transparent, and answerable for its
actions. Given these concerns, along with the many others that have
been and will continue to be discussed today, what steps will you take
as the EPA Administrator to provide relief for American families that
are faced truly with an onslaught of EPA rules?

Mr. Pruitt. Senator, you mentioned open, transparent rulemaking.
There are concerns that have been expressed recently with respect to
regulation through litigation, where groups initiate litigation
against the EPA and the United States Government, and set
environmental policy through something called a sue and settle
process. I think this body, as well as the U.S. House, has looked at
those kinds of issues. And when we talk about open transparency,
there is a reason why the Administrative Procedures Act exists. It is
intended to provide notice to those that are going to be impacted with
rules to give them the opportunity to offer comment and to inform the

regulators on the impact of those rules. And then it is the
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obligation of the regulator to take those things into consideration in
finalizing rules; otherwise, they act in an arbitrary and capricious
way.

So it is wvery important that that process be adhered to, to give
voice to all Americans in balancing the environmental objectives we
have, but also the economic harm that results. And the Supreme Court
has spoken about that rather consistently of late, and I would seek to
lead the EPA in such a way to ensure that openness and transparency.

Senator Fischer. You know, a couple weeks ago I held a very good
conversation about our shared vision for the EPA, to bring common
sense and accountability back to that Agency, and I think that is
going to go a long way in restoring confidence in the Agency by the
BAmerican people.

One issue we did discuss was the Renewable Fuel Standard and its
importance to my home State of Nebraska. We are the largest ethanol
producer west of the Missouri River. Our neighbors to the east,
Senator Ernst’s home State, they do lead the Nation in ethanol
production. So honoring the congressionally-mandated timelines and
the volume requirements that are critical from an investment point of
view and also from a planning perspective, I think that this is
especially relevant, and especially during the current farm crisis
that we are seeing and the negative impact on people in agriculture
all across this Nation.

In our meeting you did express your commitment to me to honor the

law and you echoed President-elect Trump’s support for the statute
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itself and a strong RVO. For the record, can you please once again
express your commitment to uphold the congressional intent of the RFS?

Mr. Pruitt. Yes, Senator, and you said it well, to honor the
intent, and the expression of the Renewable Fuel Standard statute is
very, very important. It is not the job of the Administrator of the
EPA to do anything other than administer the program according to the
intent of Congress, and I commit to you to do so.

Senator Fischer. And you also —--

Mr. Pruitt. And I would say this. The waivers that routinely
are offered by the Administrator, recently another waiver was offered,
it should be used judiciously. There is a reason why Congress put in
that statute those statutory objectives. The market has changed since
2005, and the waiver authority that has been provided by this body is
important, but that waiver authority should be used judiciously, and
the act should be complied with and enforced consistent with the will
of Congress.

Senator Fischer. Thank you, sir. B&And I would ask that you also
tell us publicly what you told us, that you will honor the timelines

on the volume levels that are mandated by Congress.

Mr. Pruitt. Yes, Senator.
Senator Fischer. Thank you very much.
Senator Barrasso. Thank you, Senator Fischer.

Senator Merkley.
Senator Merkley. Thank you, Mr. Chairman.
Over a number of years, information started pouring into EPA that

the estimate of the amount of fugitive methane escaping in gas and oil
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drilling had been deeply underestimated. In 2011, the EPA put out its
best estimates based on the information that was being presented. And
this is relevant because methane is a global warming gas, more potent
than COZ2.

Gas companies didn’t like this because, well, it presented a
vision of natural gas being more damaging environmentally than folks
had previously understood. Devon Energy is one of the groups that
sought to cast doubt on this scientific information, and they came to
you to be their spokesperson; and they asked will you be our
mouthpiece in casting doubt and send a letter we have drafted to the
EPA, and you sent that letter.

And I just want to ask, first, are you aware that methane is
approximately 30 times more potent than carbon dioxide as a global
warming gas?

Mr. Pruitt. I am, Senator.

Senator Merkley. Thank you.

Mr. Pruitt. I think the impact on human --

Senator Merkley. That is the answer. Yes. Thank you. It is a
yes or no question.

And on a 1 to 10 scale, how concerned are you about the impacts
of fugitive methane in driving global warming-?

Mr. Pruitt. Methane, as you indicated --

Senator Merkley. One to 10 scale. Highly, 10, very concerned,
or 1, not so concerned?

Mr. Pruitt. The quantities of methane in the atmosphere compared

to CO2 is less, but it is far more potent, and it is --
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Senator Merkley. Are you concerned? I am asking about your
level of concern.

Mr. Pruitt. Yes. Yes.

Senator Merkley. Highly concerned?

Mr. Pruitt. I am concerned.

Senator Merkley. Thank you. Do you acknowledge sending this
letter to the EPA in October 20117

Mr. Pruitt. Senator, if that is a letter that is on my
letterhead that was sent to the EPA, yes, with respect to the issue.

Senator Merkley. Do you acknowledge that 97 percent of the words
in that letter came directly from Devon Energy?

Mr. Pruitt. I have not looked at the percentage, Senator.

Senator Merkley. The statement that has been analyzed many times
is that all of the 1,016 words, except for 37 words, were written
directly by Devon Energy.

Mr. Pruitt. Senator, that was a step that was taken as attorney
general representing the interest of our State. Over 25 percent of —-

Senator Merkley. I didn’t ask that question. I was just asking
if you copied the letter virtually word for word. You have
acknowledged that, vyes, it is in the record. People can count it. It
is correct.

All right, so a public office is about serving the public. There
is a public concern over the impact of methane on global warming.
There is scientific research showing that it is far more devastating
than anticipated and far more is leaking. But you used your office as

a direct extension of an oil company, rather than a direct extension
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of the interests of the public health of the people of Oklahoma. Do
you acknowledge that you presented a private oil company’s position
rather than a position developed by the people of Oklahoma-?

Mr. Pruitt. Senator, with respect, I disagree. The efforts that
I took as attorney general were representing the interests of the

State of Oklahoma.

Senator Merkley. Earlier you said you --

Mr. Pruitt. And there was a concern about --

Senator Merkley. ©No, no, excuse me. I am asking the questions.
You said earlier you listen to everyone. In drafting this letter, you

took an o0il company’s position and then, without consulting people who
had diverse views about the impact, you sent it off. How can you
present that as representing the people of Oklahoma when you simply
only consulted an oil company to push its own point of view for its
private profit?

Mr. Pruitt. Senator, there is an obligation the EPA has to
follow processes as established by this body. The cost-benefit
analysis under Section 112 is something that they have to engage in.
There was a concern about the overestimated percentages that the EPA
put in the record; it was a record-based challenge. That was the
expression of the letter to the EPA, and it was representing the
interests of an industry in the State of Oklahoma; not a company, an
industry.

Senator Merkley. Thank you. But my question was what other

groups, environmental groups or other groups, did you consult so that
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you had that full perspective before representing simply a for-profit
0il company using your official office and your official letterhead?

Mr. Pruitt. I consulted with other environmental officials in
Oklahoma that regulate that industry and learned from them with
respect to the concerns about the estimates that were provided by the
EPA.

Senator Merkley. Can you provide this Committee with information
showing who you consulted in representing this letter specifically for
Devon Energy? Because the information that is in the public realm
only shows that they simply sent you a letter, asked you to send it,
and you sent it without questions.

Mr. Pruitt. We have seven or so individuals in our office that
are involved in these kinds of issues, and we will collect the
information they have and provide it to this body pursuant to the
Chairman’s direction.

Senator Merkley. Your staff expanded substantially while you
were in charge, to 251 staff members. Why do you need an outside oil
company to draft a letter when you have 250 people working for you?

Mr. Pruitt. Senator, as I have indicated, that was an effort
that was protecting the State’s interest in making sure that we made

the voices of all Oklahomans heard on a very important industry to our

State.

Senator Merkley. You said all heard, but you only sent it on
behalf of a single voice, the o0il company. Thank you.

Senator Barrasso. I still have some time remaining from my

questioning. Is there anything you would like to add that you haven’t
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felt you have had a chance in terms of answering fully some of the
areas of the questioning?

Mr. Pruitt. I think, Senator, the clarification that the letter
that was sent to the EPA was not sent on behalf of any one company.
This was not particular to Devon Energy, not particular to Chesapeake,
not particular to other companies in our State; it was particular to
an industry. The State of Oklahoma has an o0il and gas industry that
is vibrant to our State, as you might imagine, just like many of you
have industry in your State. There was concern expressed by that

industry, many folks in that industry, about the overestimating that

occurred with that methane rule. That was the communication to the
EPA. It was a position of the State, not the position of any one
company.

Senator Barrasso. Thank you.

Senator Moran.

Senator Moran. Chairman, thank you very much.
General Pruitt, welcome to the Committee. Thank you for your
public service. I am going to see if I can get through three areas in

the five minutes that I have.

First of all, WOTUS, Waters of the United States. Despite there
being an injunction against the enforcement of the WOTUS rule, I am
told that EPA Region 7, the region in which Kansas is part, those
regional inspectors have increased their inspection of smaller animal
feeding operations. Unlike many States, Kansas has a well-established
State permit system for small facilities, as well as the delegated

authority under the Clean Water Act. The EPA, rather than cooperating

62

ED_001274_00104121-00062



63

with the State agency, the EPA is engaged in its own inspections and
its own enforcement on these small facilities, often conflicting with
State permitting and the enforcement process.

In these actions, the EPA has claimed jurisdiction over features
like grass waterways, culverts under county roads unconnected to the
feeding operation and not situated in or near any body of water.

General Pruitt, what would your direction be to the EPA staff, to
Region 7 and others, in regard to their actions enforcing WOTUS while
an injunction is in place?

Mr. Pruitt. Well, Senator, as you indicated, and I do want to
acknowledge the same concerns have been expressed by those individuals
in Oklahoma in different groups with respect to the WOTUS definition
that has been offered by the EPA that is subject to a 31-State
challenge that was consolidated there before the 6th Circuit, and, as
you indicated, there has been a stay of enforcement against that
particular rule. The Supreme Court actually, last Friday, took up a
matter of jurisdiction on that case, so that adds some complexity to
this.

But I think the role of the EPRA, prospectively, is to seek to
provide clarity on what the true definition, what the best definition
is with respect to Waters of the United States. As you know, there is
much flexibility and discretion there given to the EPA in a series of
cases that lead up to the Rapanos decision that haven’t provided a
tremendous amount of clarity. The best thing the EPA can do going
forward is to reestablish that clarity so that States and individuals

know what is expected of them in compliance.
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Senator Moran. General, thank you. I don’t think I need to
remind you, in particular, about the role that States play in clean
water. But I would take a moment to highlight something that is
often, I think, forgotten in the regulatory world of water, water
quality, is the Department of Agriculture, the Natural Resource
Conservation Service, in which landowners are assisted through the
Department of Agriculture in improving water quality and water
quantity in a very partnership-oriented local effort that is
significantly different than the tremendous reach from the EPA in
Washington, D.C. as compared to the local efforts by landowners
themselves to work with USDA to solve problems.

Let me move to my second question. It revolves the Flint Hills.
That is a Native grassland in our State. The owners of those
grasslands, these are thousands of acres of grass, they burn the
prairie in the early spring for purposes of regeneration of that
grass. It is learned from the Indians that lightning used to be the
method by which that grassland burned. Less so now with the
settlement that have occurred of our Country. And as a result of that
annual burning, that is ecologically desirable, there is times in
which a city, even one of our own, Wichita, for example, i1s in non-
attainment under the Clean Rir Act. And I raise this issue to you in
asking that you work, if you are confirmed, with the State of Kansas
in our local efforts to manage the burning of the national grasslands
in a way that is advantageous to wildlife habitat, at the same time

done in a timely fashion, at appropriate times, in appropriate
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amounts, that preserves the air quality; but, again, not a heavy-
handed approach that one-size solution or a ban fits the circumstance.

Mr. Pruitt. TIf confirmed, Senator, I look forward to working
with you on that issue.

Senator Moran. I thank you for that.

Finally, I want to highlight a small town in Kansas named Pretty
Prairie, a typical name or a perfect name for a town in our State.
Pretty Prairie, Kansas, has a population of about 700 people. For
several decades, because of the high nitrates in the city’s water
levels -- I didn’t say that very well. Because of high levels of
nitrate in the city water system, the city has provided free bottled
water to its citizens. And my question to you is now the EPA is
disallowing that practice and requiring the city to spend
approximately $2.4 million and raise the rates of our residents of
that community by $80 a month while the community seemingly is
satisfied with the solution of the city providing an alternative to
the expense of a new water treatment plant.

T ask this question, again, as an example of where a rigid
decision, as compared to a community-based decision, seems to prevail
at the EPA, and would give you an opportunity to confirm to me what T
hope you would say is that you will work with communities. You, as an
Oklahoman, and, me as a Kansan, and many of the members of this
Committee represent lots of communities in which the population is
insufficient to be able to pay for the costs of water or sewer
treatment. We need financial resources to accomplish that, but we

also need common sense solutions to the problem.
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Mr. Pruitt. Senator, I look forward to working with you on that
issue as well as the other. There was a saying in the environmental
space: national standards, neighborhood solutions. And I think it is

important for the EPA Administrator, those in Washington, as I said in
my opening statement, to listen and learn from those, from you with
respect to the needs of your community and your State, and collaborate

with you and the local officials to achieve good outcomes.

Senator Moran. I look forward to educating you on behalf of
Kansans.
Senator Barrasso. Thank you, Senator Moran.

Senator Booker.

Senator Booker. Good morning, Mr. Pruitt.

Mr. Pruitt. Good morning, Senator Booker.

Senator Booker. I have a letter that I read that you sent to the
Committee last year, and you said that the Oklahoma Attorney General,
you said, “I am responsible for protecting the welfare of Oklahoma
citizens.” I assume that is still correct and you believe that.

Mr. Pruitt. Yes, Senator.

Senator Booker. And during the past six years in pursuit of
that, if you look at the record of the lawsuits you filed against the
EPA, you have joined or filed 14 lawsuits against the EPA challenging
clean air and clean water rules, yes?

Mr. Pruitt. We have been involved in multiple pieces of
litigation, Senator.

Senator Booker. Yes, but I am looking at specifically 14, and,

Mr. Chairman, I would like to put those 14 lawsuits into the record,
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of where you specifically challenged the EPA on air quality. And let
me just go through some of those.
Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Booker. Thank you, sir.

To reflect your recollection, you filed two lawsuits challenging
the EPA Mercury and Air Toxics Standard; you filed a lawsuit
challenging the EPA’s 2015 National Ambient Air Quality Standards for
ozone; you filed four lawsuits challenging the EPA’s Clean Power Plan;
you have sued to challenge the EPA’'s 111(b) standards for carbon
dioxide emissions from new power plants; and you also sued to
challenge the EPA’s Federal implementation plan for Oklahoma under the
Regional Haze Rule.

You are familiar with those, I imagine?

Mr. Pruitt. Yes, Senator.

Senator Booker. And you filed a lawsuit challenging the EPA
Cross—-State Air Pollution Rule, something in New Jersey we are very
concerned with. Are you aware that that rule, which you lost in that
suit, scientists estimate that that alone prevents 400,000 asthma

attacks nationally each year? Are you aware of those estimations?

Mr. Pruitt. Yes, Your Honor. Yes, Senator. May I offer --
Senator Booker. I appreciate your promotion to judge.
[Laughter.]

Senator Booker. Let me continue, Mr. Pruitt. I don’t have much

time.

Mr. Pruitt. Okay.

Senator Booker. So each of these lawsuits that I just went
through and that we analyzed, all of them challenge attempts by the
EPA to reduce air pollution. In all of them except one you filed

those lawsuits joining with polluting companies that were also suing
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the EPA. And, so, in addition to filing those lawsuits with some of
the polluting companies, or at least one that has now been
specifically mentioned by two of my colleagues, you used substantial
portions of the letters from those companies, put them on your
official attorney general letterhead; and what was sort of surprising
to me is that when you have been asked about this in the public, you
basically represented that that is actually called representative
government in my view of the world. Your testimony here says that you
were representing industry; you were representing the polluters.

So with all of these lawsuits you filed, and with all of these
letters like this one, written to the EPA on behalf of the industries
that are causing the pollution, it seems clear to me that obviously
the fact pattern on representing polluters is clear, that you worked
very hard on behalf of these industries that have their profits
externalized, negative externalities are their pollution.

So I just have a question for you specifically about the children

of Oklahoma. Do you know how many kids in Oklahoma, roughly, have
asthma?
Mr. Pruitt. I do not, Senator.

Senator Booker. Well, according to data published by the very
non-partisan group, the American Lung Association, more than 111,000
children in Oklahoma, which is more than 10 percent, more than 1 in 10
of all the kids in Oklahoma, have asthma. That is one of the highest
asthma rates in the entire United States of America.

Now, this is a crisis, similar data, for where I was mayor, and I

can tell you firsthand the devastating impacts that asthma has on

69

ED_001274_00104121-00069



70

children and families; affecting their economic well-being, parents
who have to watch their children struggle to breathe, people that have
to miss work, rushing their kids to the hospital. ©One in 10 kids
having a disease, missing school, is a significant problem.

So i1f you have been writing letters on behalf of polluting
industries, I want to ask you how many letters did you write to the
EPA about this health crisis? If this is representative government,
did you represent those children? I want to know what actions you
have taken in the past six years in your capacity as protector of the
welfare of Oklahoma citizens to protect the welfare of those 111,000
children. Did you ever let any of them write letters on your
letterhead to the EPA, and did you even file one lawsuit, one lawsuit
on behalf of those kids to reduce the air pollution in your State and
help them to have a healthy life?

Mr. Pruitt. Senator, I have actually provided a list of cases to
the Chairman with respect to enforcement steps we have taken in
multiple pieces of environmental litigation. But let me say to you,
with respect to cross-State pollution and some of the cases you
referred to, the State has to have an interest before it can bring
those cases, as you know. You can’t just bring a lawsuit if you don’t
have standing, if there has not been some injury to the State of
Oklahoma. In each of those cases --

Senator Booker. My time has expired, but if I could just say
injury, clearly asthma is triggered and caused by air pollutants.
Clearly there is an air pollution problem. And the fact that you have

not brought suits in any of the levels which you have represented the
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industries that are causing the pollution is really problematic when
you are going to sit in a position that is nationally supposed to be
affecting this reality. BAnd asthma, in our Country, is the number one
reason why children in Rmerica, health reason why children in America
miss school.

Mr. Chairman, thank you.

Senator Barrasso. Thank you very much.

I submit for the record first an article from the Tulsa World
from Scott Thompson. The headline is “EPA will be in good hands with
Scott Pruitt.” Scott Thompson is the Executive Director of the
Oklahoma Department of Environmental Quality. Talks about the
excellent work done and ends with a quote: “EPA will be in good hands
with Scott Pruitt.”

I would point out that between 2004 and 2008, and we will submit
this for the record, the most recent employers of Obama Administration
senior EPA officials sue the EPA with 12 lawsuits, at least, in the
time when George W. Bush was in his second term, including Lisa
Jackson, Assistant Administrator Cynthia Giles, Gina McCarthy, and
Stephen Owens. They were petitioners and plaintiffs filing suits
against the EPA.

And, finally, I will submit an editorial from the Tulsa World.
“Over the past six years, Pruitt’s legal team has consistently shown
deference to the legal expertise and professionals at DEQ,” the
Department of Environmental Quality. This was written by the

executive director. More importantly, he said, “I cannot recall an
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instance where they did not allow us to pursue legal action when

deemed necessary.”

And then, finally, from Mike Turpen, who is the former Chairman
of the Oklahoma Democratic Party, says, “The job of the EPA is the
essential mission of guarantying clean air and clean water. Pruitt
has never compromised those critical components of a healthy
population with any actions he has taken.”

[The referenced information follows:]
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Senator Barrasso. Senator Rounds.
Senator Rounds. Thank you, Mr. Chairman.

Welcome, Attorney General Pruitt.

Mr. Pruitt. Thank you, Senator Rounds.
Senator Rounds. I notice that you didn’t have the opportunity in
the time allotted for Senator Booker’s question. Would you care to

finish your response with regard to the role that the States have in
their ability to either participate in a suit and whether or not they
have standing? Would you like to finish your thoughts on that?

Mr. Pruitt. Thank you, Senator.

Senator, as I indicated in your office, when we spent time
together, the enforcement role in the State of Oklahoma is different
than other States. With respect to the Department of Environmental
Quality, the Oklahoma Water Resources Board, we had multiple agencies,
Department of Agriculture, that have frontline enforcement authority
with respect to our environmental laws.

The role that we play in my office largely is a general counsel
role. We provide guidance and direction to those agencies. There
were many cases we have initiated in conjunction with them, but mainly
those agencies enforce actions at their level. Many of those agencies
have dozens of attorneys on their staff and a general counsel in their
own right bringing those enforcement actions.

You mentioned several of the cases. From MATS to Cross-State Air
Pollution and the rest. I believe the Cross-State Air Pollution Rule
is a very important statute that EPA should enforce. I believe that

if there are downwind States that are contributing to non-attainment -
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- I am sorry, upwind States that are contributing to non-attainment in
downwind States, that there should be responsibility for those States.
We had that issue with Texas at times.

So the lawsuit was not gquestioning the authority of the EPA to
regulate under the Cross-State Air Pollution Rule; it was more that
they were trying to assess damages against certain States that were in
excess of their allocated share.

So each of those cases I would ask you to remember I am an
advocate in behalf of the State of Oklahoma. There is a State’s
interest that Senator Rounds indicated that has to be in play. To say
that any of those cases is about any one company is just simply not
right. There is no parens patriae standing that I have as attorney
general to bring a case on behalf of a private citizen or a company;
there has to be a standing, an injury to the State’s interest to bring
those cases.

So I would ask you to consider that as we go through those cases
you mentioned earlier.

Thank you, Senator Rounds.

Senator Rounds. Thank you.

And thank you, sir, for your response, your complete response.
Also, as the chairman of the Subcommittee on Oversight of the
Environmental Protection Agency, I have had the opportunity to look at
their basis or the way that they make their decisions known, and the
logic they use in getting to those decisions. We had a chance to talk
about it in my office the other day, and one of the items that T

brought up was the fact that we actually had received comments from
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the Small Business Administration Office of Advocacy, a copy of which
I got.

Mr. Chairman, I would like to have put into the record.

Senator Barrasso. Without objection.

Senator Rounds. Thank you.

[The referenced information follows:]
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Senator Rounds. And with this, this was a letter that was sent
to the EPA in October of 2014 requesting that the EPA withdraw the
proposed Waters of the U.S. Rule, the WOTUS Rule, and reevaluate the
impacts the rule would have on Rmerican small business. Now, this is
a Federal agency requesting the EPA take a second look at a proposed
rule.

The EPA refused this request and issued the final rule that we
have today.

What are your thoughts on this? And would you, if you are
approved and become the next Administrator of the EPA, would you take
a second look at whether or not they had a valid reason for having the
Waters of the U.S. Rule considered again?

Mr. Pruitt. I think, Senator, the response of the 6th Circuit
and where we are presently with litigation, there is definitely a need
to address that on a prospective basis. Historically, as you know,
under the Clean Water Act, and even before the Clean Water was passed,
waters of the United States equaled navigable waters, navigable in
fact waters. We know from a couple of cases that led up to the most
recent case, Rapanos, that the Clean Water Act is something more than
navigable in fact. But what that more is has to be determined and
assessed.

So, as I indicated earlier to another Senator’s question, the
most important thing is to provide certainty, to make sure that the
Clean Water Act helps those at the State level know where the

boundaries are, where they have jurisdiction and where they don’t, so
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that we can have regulations that are fair and equitable, and
uncertainty is not created.

Senator Rounds. In the lawsuits that you brought against the
Environmental Protection Rgency on behalf of the State of Oklahoma,
would it be fair to say that a number of those are based upon the
Environmental Protection RAgency failing to follow its own rules and
the promulgation of those rules?

Mr. Pruitt. Yes, Senator. I think whether it is the MATS case
or the Clean Power Plan case or the WOTUS case, or a multitude of
cases, the courts have agreed that the EPA has exceeded its authority;
that the EPA has not acted within the framework that Congress has
established in performing the role that it is supposed to perform.
That is the reason I mentioned in my opening statement that process
matters; rule of law matters; federalism matters. Those issues matter
because Congress has said so. It is Congress who gives authority to
the EPA. The EPA is an administrative agency, it is not a legislative
body. So it is important for that agency to act within the framework,
within the substantive authority that Congress has provided it in
doing its job.

In leading the EPA, if confirmed, I think if I do that
effectively, it will provide confidence, certainty to those that are
regulated to know what is expected to them, and improve our air and
improve our water because of that.

Senator Rounds. Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Rounds.

Senator Markey.
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Senator Markey. Thank you, Mr. Chairman.

This morning, NORA, NASA has declared 2016 the hottest year in
the 137-year-old record that has been kept. Donald Trump has called
global warming a hoax caused by the Chinese. Do you agree that global

warming is a hoax?

Mr. Pruitt. I do not, Senator.
Senator Markey. So Donald Trump is wrong?
Mr. Pruitt. I do not believe that climate change is a hoax.

Senator Markey. Okay. That is important for the president to
hear.

Mr. Pruitt, you have made a career working on behalf of the
fossil fuel industry to eviscerate regulations designed to protect
public health and the environment. You have sued the EPA 19 times to
stop clean air and water protections. Eight of those cases are still
ongoing, including your litigation that challenges critical rules that
reduce levels of hazardous smog, mercury, and carbon pollution.

As EPA Administrator, you would be in a position to serve as
plaintiff, defendant, judge, and jury on these ongoing eight lawsuits,
and that would be wrong. In your ethics agreement you have said that
you would not participate in any matter that is ongoing litigation
within one year. But, Mr. Pruitt, isn’t it correct that these
lawsuits may very well continue for much longer than one year?

Mr. Pruitt. Well, Senator, I have the letter from the ethics
counsel at the EPA, and the one-year time period is intended to
address covered entities, entities that I served in a chairmanship or

an officer capacity. The Southern Theological Seminary, the Windows
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Ministry, those entities are covered entities. So if there is a
matter that arises before the EPA within a one-year period, a
particular matter, a specific case that involves those entities, then
the recusal would be in order. But that is really the focus of the
one-year timeline.

Senator Markey. So will you agree to recuse yourself from those
lawsuits which you brought as the attorney general of Oklahoma against
the EPA, not just for one year, but for the entirety of the time that
you are the Administrator of the EPA? Will you commit to doing that?

Mr. Pruitt. Senator, for clarity, I think that it is important
to note that the one-year time period, again, is for those covered
entities that were highlighted in the EPA letter.

With respect to pending litigation, the EPA ethics counsel has
indicated, with respect to particular matters and specific parties,
there will be an opportunity to get counsel from the EPA at that point
to determine what steps could be taken to avoid appearances of
impropriety.

Senator Markey. Are you saying that you will not recuse yourself
from the actual matters which you are suing the EPA on right now as
Attorney General of Oklahoma for the time that you are the head of the
EPA?

Mr. Pruitt. I am not saying that at all, Senator.

Senator Markey. You are saying that. Will you recuse yourself?

Mr. Pruitt. I am saying that the EPA ethics counsel has
indicated those cases will require a review by the EPA ethics counsel,

and if it involves a particular matter with a specific party, then

79

ED_001274_00104121-00079



80

recusal would potentially be in order and I would follow the guidance
and counsel of EPA ethics.

Senator Markey. This is a clear line for the American public,
given your record from Oklahoma in suing the EPA on all of these
matters, that if you don’t agree to recuse yourself, then, again, you
become plaintiff, defendant, judge, and jury on the cases that you are
bringing right now as Attorney General of Oklahoma against the EPA;
and the EPA is for all of the people of the United States, not just
the fossil fuel industry of Oklahoma. So you are not committing, and
I think that is a big mistake, Mr. Pruitt, to recuse yourself from
those cases. It is critical.

Moreover, you also are in a position to initiate regulations that
could overturn smog protections, carbon pollution protections that are
right now on the books that you are suing as Attorney General of
Oklahoma to overturn. Would you commit to not regulating,
promulgating new regulations in any of the areas where you right now
are suing the EPA? Would you make a commitment that you would recuse
yourself from doing that?

Mr. Pruitt. Let me be clear, Senator, because we talked about
this in your office, and I very much enjoyed the conversation that we
had there in this area that we talked about. I have every willingness
and desire to recuse, as directed by EPA ethics counsel; and if
directed to do so I will in fact do so, to recuse from those cases.
There is a difference, as you know, between pending litigation in a
particular matter with specific parties and prospective rulemaking.

Rulemaking goes through a process.
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Senator Markey. What the American people are expecting here is
the EPA doesn’t turn into every polluter’s ally. The only way to
ensure that is for you to recuse yourself from the cases that you have
brought, because most of them are to overturn the clean air, clean
water, smog regulations. So to create an appearance of independence,
it is critical that you recuse yourself; otherwise --

Mr. Pruitt. And I will --

Senator Markey. -- otherwise, honestly, people are going to
think that it is not just the fox guarding the hen house, it is the
fox destroying the hen house, because you haven’t distanced yourself
from the actual litigation that you have initiated on most of the key
issues that you are now going to have responsibility for protecting in
terms of the public health of the entire Country.

Mr. Pruitt. And, Senator, I can say to you unequivocally I will
recuse, as directed by EPA ethics counsel.

Senator Markey. And I am saying to you that you should just
start out saying I am going to recuse myself from anything that
relates to any litigation that I have initiated as the Attorney
General of Oklahoma that questions the clean air, clean water, climate
change, smog, or mercury protections which are right now on the books
that the EPA is honored to protect. And if you don’t do that, then we
are going to have a fundamental conflict of interest that is presented
by your presence as the Administrator of the EPA. It Jjust gets down
to being a matter as simple as that.

Senator Barrasso. The Senator’s time has expired. Thank you,

Senator Markey.
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For clarification, will you fully follow the advice of the EPA
ethics counsel?

Mr. Pruitt. Yes, Mr. Chairman.

Senator Barrasso. Thank you.

Just for additional clarification, regarding conflicts of
interest, I note the letter to this Committee on January 4th that I am
submitting to the record. “e,” this is the Office of Government
Ethics, “believe that this nominee is in compliance with applicable
laws and regulations governing conflicts of interest.”

And then there was a letter yesterday from Walter Shaub,
Director, Office of Government Ethics, responding to a letter from
Senator Carper and other EPW Democrats regarding Attorney General
Pruitt and potential conflicts of interest, and they say, “If the
Office of Government Ethics has transmitted a certified financial
disclosure report and an ethics agreement to the Senate,” which they
have, “it means the Office of Government Ethics is satisfied that all
financial conflicts of interest have been identified and resolved.”

Senator Ernst.

Senator Ernst. Thank you, Mr. Chair.

Thank you, Attorney General Pruitt, for appearing in front of us
today. I enjoyed our conversation, both one-on-one and then in a
group setting as well, and I would like to go back and revisit our
discussion on the RFS. As you know, Iowa is home to 43 ethanol
refineries. We are the largest producer of ethanol west or east of

the Missouri River.
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President-elect Trump reiterated his support for biofuels while
he was campaigning cross Iowa and all across the Midwest, and those
areas of the Country overwhelmingly supported his candidacy and led to
his wvictory. And thank you for stating once again that you would
honor his commitment to biofuels by carrying out the RFS as intended
by Congress.

Policy certainty is key for economic growth, and this is
something that we discussed in my office. Unfortunately, as a result
of uncertainty surrounding the EPA’s renewable fuel volume targets in
2014, 2015, and 2016, second generation biofuel investment decreased
and proposed projects moved overseas. Fortunately, the EPA has
recently changed its course and released updated volume targets for
the RFS that meet the levels prescribed by Congress.

If confirmed as Administrator, what will you do to continue to
provide certainty so that investment can continue to happen right here
at home in the United States?

Mr. Pruitt. You know, Senator, as you indicated in our meeting,
the importance of the infrastructure, the investment that has occurred
in reliance upon the law was passed in 2005 and updated in 2007, and
as I indicated earlier to Senator Fischer’s gquestion, the latitude
discretion that has been given to the EPA Administrator with respect
to waiving those statutory targets should be judiciously used. It
shouldn’t be automatic; it should be something that the EPA
Administrator seeks to comply with and adhere to because of the will

of this body.

83

ED_001274_00104121-00083



84

So I think those waivers obviously are in order, but with respect
to market conditions, we have less consumption today, more fuel-
efficient vehicles. Market conditions have changed since 2005, but,
despite that, the EPA Administrator should not use that to undermine
or to somehow put into question the commitments made by this body in
the Renewable Fuel Standards statute.

Senator Ernst. Thank you for your commitment to the RFS and the
intention of Congress.

I also want to touch on an issue you mentioned in your testimony,
which is the level of fear and distrust many folks have of the EPA.
When I am home in Iowa, I host town halls all across the State, and
just want to hear what is going on in their communities, and what T
hear, without fail, at these town halls is that folks are frustrated
with the EPA and the gotcha mentality that has stemmed from the
Agency. My constituents tell me the EPA is out to get them rather
than work with them, and there is a huge lack of trust between many of
my constituents and the EPA. And if we take a look specifically at
the WOTUS rule, TIowans truly feel that the EPA ignored their comments
and concerns, threw them under the rug and then just moved forward.

We know now that the EPA relied on gimmicky mass emails and
social media events to prop up their message, and then they used those
tactics to insinuate that anyone who had reasonable concerns about the
WOTUS rule are somehow in favor of dirty water, which is absolutely
ridiculous. And this type of culture that was created under the Obama

Administration has no place, has no place here.
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So, Mr. Pruitt, what do you plan to do in your first days as the
Administrator to improve the relationships EPA has with the
hardworking folks across the Country?

Mr. Pruitt. Well, Senator, as I indicated in my opening
statement, this paradigm that we live within today, that if you are
pro-energy, you are anti-environment, if you are pro-environment, you
are anti-enerqgy, is something that I think is just a false narrative.
We can do better than that. In fact, this Country has shown for
decades that we can grow our economy and be a good steward of our air,
land, and water, and we need to get back to that.

Cooperative federalism is at the heart of many of the
environmental statutes that have been passed by this body, and the
reason for that is it is the States, many times, that have the
resources, the expertise, and understanding what the unique challenges
are for the environment and improving our water and our air. It is
not that they don’t care about it. Senator Whitehouse indicated a
devolution of authority to the States would create a problem. That is
not what I am advocating. And I think we hear in the marketplace we
need a partnership, a true partnership between the EPA in performing
its role along with the States in performing theirs. And if we had
that partnership, as opposed to punishment, as opposed to uncertainty
and duress that we currently see in the marketplace, I think we will
have better air, better water quality as a result.

Senator Ernst. Thank you. I look forward to that partnership
and transparency.

Thank you, Mr. Chair.
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Senator Barrasso. Thank you, Senator.

Senator Duckworth.

Senator Duckworth. Thank you.

Mr. Pruitt, I want to clarify your response to Senator Ernst on
this whole congressional intent when it comes to the RFS. What I want
to know, and what the people of Illinois, we are also a great producer
of ethanol, what we need to know is where exactly you stand on the
RFS. Are you the attorney general who only three years ago sided with
big o0il to slam the RFS? You said that RFS was “unworkable” and also
that it was a “flawed program.”

So I am a little confused by what you are saying today. Are you
that Mr. Pruitt, or are you the Scott Pruitt today who is saying all
the right things in this confirmation hearing and in these meetings to
try to reassure pro-RFS States by repeating nice sounding, but
ultimately vague and hollow mantra that, if confirmed, you would
enforce the RFS law as written by Congress?

As you and I are quite well aware of, such a statement
essentially dodges the critical issue for biofuels producers and
workers, because under the law the EPA has considerable discretion to
adjust the renewable volume obligation in a manner that you would
argue is contrary to congressional intent, yet may be compliant with
the explicit letter of the statute. So, as EPA Administrator, you
could still technically be in compliance with Congress, with the law,
but actually be working against it; and your answers today have not

clarified that.
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So my question to you, Mr. Pruitt, is this: Which specific
actions has EPA taken since 2007 while administering the RFS that you,
in your view, are not consistent with congressional intent? Can you
name any-?

Mr. Pruitt. Thank you, Senator. The Administrator and the EPA
routinely misses the statutory targets in publishing those each year,
creating great uncertainty in the marketplace. In fact, in some years
they have missed the timeline, as far as submitting those targets, by
over a year; 1in some cases over two years.

Senator Duckworth. Okay, so let me ask you this, then. Yes or
no, do you believe that Congress intended for the RFS to increase the
amount of renewable fuel blended in our Nation’s liquid transportation
fuel supply, yes or no-?

Mr. Pruitt. Without question.

Senator Duckworth. Without question.

Mr. Pruitt. Yes.

Senator Duckworth. All right. My second question, then, is, yes
or no, do you believe Congress intended for the RFS to be a stable
policy that drives private investment in the renewable energy
industry?

Mr. Pruitt. Yes.

Senator Duckworth. And, finally, if confirmed, will you commit
to opposing any and all proposals to move the point of obligation
under the RFS program from refiners to blenders?

Mr. Pruitt. Senator, as you know, the EPA is actually involved

in a comment period on that very issue, and to prejudge the outcome of
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that I think would be -- I would not be able to do that. There are
many aspects of the program, from the trading program, the monitoring
of fraud in the system, that need to be better administrated by the
EPA. These have been administration issues. The EPA has created
uncertainty. We talked about, a minute ago, with the Senator, about
the amount of investment that has gone into the infrastructure because
of the 2005 law. Those individuals need to have certainty and
confidence that the RFS is going to be enforced and administered
pursuant to the desires of Congress.

Senator Duckworth. Right. But if you were to do that, then you
would actually have to answer yes, because to move the RFS program
from refiners to blenders is actually one of those ways that you can
actually undermine the RFS standards as intended by Congress, which
you yourself just now said was intended to increase the amount of
biofuels blended into the fuel supply of the United States.

This is my problem. On the one hand, your entire track record
shows you to be someone who opposes the RFS and yet here, in front of
Congress and in meetings with Senators, you are giving these vague
answers that sound right when it comes to the RFS, but really opens
all sorts of back doors for you to oppose the Renewable Fuel Standard;
and that is very troublesome because all across the Midwest -- you
know, for those of us who have fought to strengthen national security
by lessening our Country’s dangerous dependence on foreign oil, I am
really incredibly concerned about the future of the RFS on American-

produced biofuels under a Scott Pruitt-led EPA. 2And I am also
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incredibly concerned about what you are going to do in terms of
protecting the environment.

In your answer to one of my colleagues about what the role of the
EPA is, what is the job of the EPA, one of the first questions you
got, you spent five minutes talking before you actually said protect
the environment. You talked all about reducing EPA’s influence over
States for a good five minutes before you actually got to the
environment. And then for my farmers, my corn and soybean producers
for my biofuel industry, the RFS is critical in order to continue
that. BAnd I would rather burn Rmerican-made American—-grown corn and
soybean in my gas tank then I would oil from the Middle East. I have
already been to a war fought over oil in the Middle East, and I don’t
intend to allow us to continue to do that; which is why the RFS is so
critical not just for the jobs in Illinois, not Jjust to support
Tllinois agriculture, but for our national security when it comes to
where we are going to get our energy supply.

I am out of time. Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Duckworth.

Mr. Pruitt. If I may, Senator, let me say to you the role of the
Administrator of the EPA is to enforce and administer the RFS program
to carry out the objectives of that statute. Those targets that have
been put in that statute by this body need to be respected. The
discretion authority, the waiver authority of the Administrator needs

to be judiciously used to address those concerns that we talked about.
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So I don’t want you to have any concern about the intent,
objective, or will, if confirmed, of carrying out the RFS mandate or
the statute in its whole.

Senator Duckworth. That very answer concerns me because you have
not actually said that you are going to stick with it.

Senator Barrasso. I would like to submit for the record two.
One, a letter from the American Farm Bureau Federation which strongly
supports the nomination of Scott Pruitt as Administrator of the U.S.
Environmental Protection Agency and urges a vote in favor of his
confirmation. The second is a letter from the Democrat Attorney
General of the State of Arkansas, former Democrat Attorney General,
Dustin McDaniel, who has this to say about Attorney General Scott
Pruitt’s work on the stem phosphorous levels in the Illinois River
watershed. He said, “Recent press accounts regarding these efforts
unfairly mischaracterize the work that was done by General Pruitt and
his team. He was a staunch defender of sound science and good policy
as appropriate tools to protect the environment of his State. I saw
firsthand how General Pruitt was able to bridge political divides and
manage multiple agency agendas to reach an outcome that was heralded
by most credible observers as both positive and historic.”

[The referenced information follows:]
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Senator Barrasso. Senator Boozman.

Senator Boozman. Thank you, Mr. Chairman.

And thank you, Attorney General Pruitt, for your willingness to
serve, and your family. I think everybody at the dais here realizes
these really are family affairs that truly affect everyone.

In recent years, EPA has made it increasingly difficult for
Arkansas to manage its delegated national pollutant discharge
elimination system. Too often, the permits, rulemakings, or other
actions sent to EPA for review are returned with demands far more
restrictive, additional expensive data collection is required, and
other costly onerous requirements. New leadership at EPA has an
opportunity to correct this coercive federalism and, instead, restore
cooperative federalism as intended. The States have the expertise and
local knowledge necessary to administer environmental programs.

Mr. Pruitt, EPA has the opportunity to play a significant role in
supporting a move back to cooperative federalism. Can you please
explain how you plan to change the EPA’s State dynamic?

My experience with EPA, and being on transportation in the House,
being ranking member on water there, ranking member of the Senate is
the EPA, their attitude is we are with you unless you come out with a
finding that is contrary, and then we are going to do it our way. So
can you address that?

Mr. Pruitt. I think two things, Senator. One, as we indicated
earlier, rule of law and making sure that the authority granted to the
States under State implementation plans, delegation under certain

clean water provisions, that that is respected. But also I think the
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EPA needs to provide more assistance to the States and work in
partnership and be proactive. Those regional administrators that we
have across the Country need to be seen as partners, and not
adversaries.

So I think restoring that confidence, restoring that relationship
and seeking to do so is very, very important in carrying out this
partnership that we know exists under the wvarious environmental
statutes.

Senator Boozman. Very good.

For the past eight years, EPA has acted as a political arm of the
Obama Administration time and time again. We have seen rules
developed not based on sound science, but on political ideology. When
rules have been released, States and private sector, and even
Congress, have had trouble getting EPA to show the science that helped
develop these rules.

Under your leadership, can we expect EPA to be more transparent,
in other words, how the rules are being developed, the science behind
them? And you have continued to allude to this and I think it is so
important, as Administrator of the EPA, can we count on you to base
all of your decisions on the rule of law, not on the Administrator’s

or even your own political ideology?

Mr. Pruitt. Absolutely, Senator, in response to the latter point
of your question. Public participation is important. There is a
reason why, in rulemaking, that you take comment. There is a reason,

as I indicated earlier to Senator Ernst, that you involve those that

are impacted by rulemaking, because you want to understand the impact,
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both economically and otherwise, in the benefit of the environment, as
well as making sure that you craft rules and regulations that take all
those things into consideration. So hearing the voices of all
BAmericans in that rulemaking process, responding to those comments in
the record before rules are finalized, transparency, objectivity, a
commitment to process is very important, in my view, of restoring the
confidence of the American people in the rulemaking processes that
occur here in Washington, D.C.

Senator Boozman. So, again, releasing the scientific data behind
that would be something that you would very much support?

Mr. Pruitt. Yes, Senator.

Senator Boozman. A problem with the EPA the EPW Committee has
faced with the current Administration is a lack of communication.

Time and time again EPA either did not respond to questions from
Committee members or, at the very least, took months to respond.

Under your leadership, can we expect EPA to get Committee members
answers in a timely fashion?

Mr. Pruitt. Yes, Senator. As I indicated in my opening
statement, listening is an important role of leadership, and listening
to the voices of folks here in Congress. As I went through and met
with many of you through this process, there were issues particular to
your State that you made me aware of, and I, if confirmed as EPA
Administrator, seek to be very active in listening to the needs with
respect to your various States and respond to this body with respect

to questions.
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Senator Boozman. Let me just comment on the Arkansas-Oklahoma
issue. I was the Congressman in that district, so I inherited that in
2001. I have been working on this for 15 years. And I appreciate you

and Attorney General McDaniel doing a very good job of getting things
done. On the other hand, the idea that somehow you were soft, in
fact, I would argue that the agreement that was reached was way too
restrictive and is probably one of the most restrictive watersheds as
far as phosphorous requirements of anyplace in the United States.

Mr. Pruitt. Well, as you know, Senator, in that process we
actually selected a biologist from Baylor University to engage in a
scientific study on what the phosphorous levels should be, the numeric
quality of the water, and it was determined at the end of that process
that .037 was the right standard and is now enforceable on both sides
of the border for the first time in history. So it is a very
important outcome.

Senator Boozman. No, I understand, and I commend you on the
process. You know, the implication here is somehow, you know, you
came up with a deal that was too soft, and, if anything, I would argue
that it was perhaps a little bit too harsh. But I do appreciate the
process. I know that you and our former attorney general were able to
do something that had been going on for decades.

Mr. Pruitt. Thank you, Senator.

Senator Barrasso. You have been at it now for about two hours.
If you can stay with us ‘til we finish the first round of questioning;

we have about five or six additional gquestions coming.
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Senator Harris is next and then we will break at about 12:30, if

that is all right.

Senator Carper. Can I make a unanimous consent request, Mr.
Chairman?

Senator Barrasso. Yes, sir.

Senator Carper. I would like to ask unanimous to submit for the

record the legal brief against the Mercury and Air Toxics rule which
Mr. Pruitt supported. Stated in that brief, I will Jjust quote it, it
says “Human exposure to methylmercury resulting from coal-fired
electric—generating utilities is exceedingly small.” That is the
quote.

Also ask unanimous consent to submit for the record a recent
article that quotes, I think from the New York Times, it quotes a 40-
year career employee of the Oklahoma Department of Environmental
Quality that has him saying these words: “Mr. Pruitt has advocated
and stood up for the profits of businesses, be it poultry companies or
the energy industry and other polluters, at the expense of people who
have to drink the water or breathe the air.”

Other statements have been introduced for the record saying quite
a different thing about Mr. Pruitt. I think it is only fair to go to
someone who has worked there for 40 years that has quite a different
view than the one than the witness has expressed. Thank you.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Barrasso. Senator Harris.

Senator Harris. Thank you, Chairman.

Mr. Pruitt, as an attorney general, I know as former attorney
general of California, that we, as attorneys general, have several
duties, which include representing our clients, State agencies, and
also the discretion and power to initiate lawsuits in our independent
capacity as attorneys general. Would you agree with that?

Mr. Pruitt. Some States provide more latitude than others.

Senator Harris. Does your State?

Mr. Pruitt. Our State has not provided constitutionally as much
authority as other States —--

Senator Harris. Have you never exercised your independent

capacity as attorney general to bring a legal action?

Mr. Pruitt. Senator, I would have to know more specifics about
what you are referring to. But in response to your question, it does
Senator Harris. Have you ever exercised your independent

capacity as the attorney general of your State to initiate a legal
action, yes or no?

Mr. Pruitt. The litigations that we have engaged in largely have
been in consultation with agencies that —--

Senator Harris. Largely. So you have also exercised your
independent capacity as the attorney general of your State, is that
correct or not?

Mr. Pruitt. I may have, Senator. I don’t know.
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Senator Harris. You don’t know if you have or not? You have
been attorney general for your State for almost seven years, is that
correct?

Mr. Pruitt. Approaching that, yes. Six years, actually.

Senator Harris. And I have read that you have initiated, and it
has been mentioned before, 14 lawsuits in your independent capacity as

the attorney general of Oklahoma, and apparently seven of those cases

have been resolved, six of which you have lost. My question is I hear
that you are a lover of baseball. What would your batting average
then be?

Mr. Pruitt. It was generally about 300, which is pretty good for
a second baseman.

Senator Harris. My calculation is it is 142.

Moving on, would you agree that as attorneys who have the
responsibility for doing the work of justice, and particularly as an
attorney general, that we make decisions based on propriety and
impropriety; we make decisions based on what is not only an actual
conflict, but what is an appearance of conflict? Would you agree that
is important?

Mr. Pruitt. I believe that is important, Senator.

Senator Harris. Okay. And so on this issue of whether or not
you would be recused if you are nominated and actually voted in as the
Administrator of the EPA, you have said that you will recuse yourself
from the cases your office has been involved with if directed to do
that. Do you agree that you also have the discretion to recuse

yourself from those cases?
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Mr. Pruitt. I believe, Senator, the rules of professional
conduct, in addition to the review that OGE --

Senator Harris. Do you believe that you have the discretion to
recuse yourself from the cases that you were involved with as attorney
general?

Mr. Pruitt. I think it is actually stronger than that, Senator.
I actually have an obligation in those instances, as directed by
ethics counsel, and that is the reason I indicated earlier that I will
recuse.

Senator Harris. Independent of any direction from ethics
counsel, do you agree you have the discretion to recuse yourself from

those cases?

Mr. Pruitt. I believe that it is important to maintain --
Senator Harris. I am asking about whether or not you actually
have the discretion, the power, to recuse yourself. Do you disagree

or agree with that?

Mr. Pruitt. Clearly, there is a discretion to recuse.

Senator Harris. Clearly.

You are familiar with the Clean Air Act, yes?

Mr. Pruitt. I am sorry, Senator?

Senator Harris. You are familiar with the Clean Air Act?

Mr. Pruitt. I am.

Senator Harris. And as you may know, Section 209, subdivision
(b) of the Clean Air Act, recognizes California’s authority to issue
air pollution standards for new motor vehicles that go above and

beyond Federal standards. The EPA has historically recognized
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California’s authority to issue new motor wvehicle pollution standards
that go above and beyond Federal standards.

In your opening statement you write, “It is not EPA’s mission to
be against sectors of industry in general or against particular
States.” Will you commit, then, to upholding that same standard and
recognizing California’s authority to issue its own new motor wvehicle
air pollution standards?

Mr. Pruitt. You know, Senator, as you indicated, California was
actually regulating those standards before the EPA was actually
created, which is why the California waiver exists under statute.

Senator Harris. Do you agree to uphold that same standard that

has been held by your previous administrators?

Mr. Pruitt. I agree to review that as each administrator before
me has. It has been granted at times and denied at times.
Senator Harris. Do you agree to uphold it? Reviewing and

upholding are two different points.

Mr. Pruitt. Senator, as you know, administrators in the past
have not granted the waiver and in fact have granted the waiver. That
is a review process that will be conducted if confirmed.

Senator Harris. What is your intention, sir?

Mr. Pruitt. I don’t know without going through the process to
determine that, Senator, and one would not want to presume the
outcome.

Senator Harris. In the 14 cases that have been previously
mentioned, in each of those cases regulated companies were also a

party to your suits, is that correct?
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Mr. Pruitt. In some instances, vyes.

Senator Harris. In most of them. Can you name a few instances
in which you have filed a lawsuit in your independent capacity as
attorney general against a corporate entity for violating State or

Federal pollution laws?

Mr. Pruitt. Senator, I have a list here that has been provided.
Senator Harris. Can you name them, please?

Mr. Pruitt. Sure. There is a list that has been --

Senator Harris. Can you name one?

Mr. Pruitt. Yes. The first is the Mahard Egg Farm involving a
CAFO situation and cleanup of a large hen operation that affected
water quality. Coco Manufacturing --

Senator Harris. Did you file a lawsuit in that case, sir?

Mr. Pruitt. I did, Senator.

Senator Harris. Okay. And what was the outcome of that case?
Mr. Pruitt. We received a good outcome against them.
Senator Harris. And the name of that entity was what?

Mr. Pruitt. Mahard Egg Farm.

Senator Harris. And can you name any other cases where you have
actually filed a lawsuit against a corporate entity for wviolating
Federal pollution laws?

Mr. Pruitt. In fact, that case was brought in conjunction with
the EPA. And I want to address something, Senator. FEarlier, when you
say independent capacity, those cases that you referred to, the list

of cases, were as an extension of the DEQ in the State of Oklahoma, an
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extension of agencies at the State level that had authority granted to
them by this body that we were --

Senator Harris. And I understand that role, as a former attorney
general, but that is you representing your client. I am asking about
your independent capacity as the attorney general of your State.

Let’s move on.

On the issue of mercury --

Senator Barrasso. I would suggest that the Senator’s time has
expired.

Senator Harris. Thank you.

Senator Barrasso. Thank you.

I would like to introduce for the record a letter by J.D. Strong,
who is the Director of the Oklahoma Department of Wildlife
Conservation, who, in reference to the submission recently by the
Ranking Member, makes reference to that former employee who is retired
from the State of Oklahoma and is currently serving as Vice Chairman
of the Oklahoma chapter of the Sierra Club. So the references are
from now someone who is no longer a State employee, but the Vice
Chairman of the Oklahoma chapter of the Sierra Club.

But this letter from Mr. Strong goes to talk about the efforts by
Attorney General Pruitt, who says, “For the past six years General
Pruitt has been instrumental in many of our successes and has never
asked me to compromise regulatory efforts to benefit industry.” He
says, “On the contrary. All of our projects and cases that involved
his office were given staff support at the highest level and, more

often than not, resulted in more stringent environmental protection.
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He has been a strong ally in defending our ability to continue the
great progress that we made in protecting Oklahoma’s environment.’

Senator Carper. Mr. Chairman, in response, let me Jjust ask for
unanimous consent to put in the record, and this is on behalf of
Senator Whitehouse, rebuttal articles for Mr. Pruitt’s claim on
litigation against fossil companies. Some of the topline points from
these articles are, one, that they are fraud cases first and foremost;
second, some were brought by his predecessor, Drew Edmondson; third
point, the case against BP was filed and left dormant at least for any
publication; and also that Mr. Pruitt fought against the participation
of State whistleblowers in the litigation, and that was a reference to
qui tam action.

Thank you.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Barrasso. Senator Sullivan.

Senator Sullivan. Thank you, Mr. Chairman.

General Pruitt, it is good to see you again. Thank you for your
willingness to serve. And to your family, as you know, it is a team

effort, so I want to thank them as well.

I appreciated your opening statement, particularly your written
statement, and I want to emphasize we all want clean air. We all want
clean water. My State of Alaska has some of the cleanest air,
cleanest water, pristine environment literally in the world. But your
emphasis on the ability to do both, to grow an economy, to develop our
resources responsibly, and protect the environment I think is very,
very important, and I appreciate that focus.

I believe the EPA needs a serious course correction. As Senator
Ernst talked about, there is a lot of anger, even fear of this Agency
throughout many parts of the Country, and I believe you are the right
person to provide that course correction and do something that is very
important, which is regain the trust of the Rmerican people that T
think has been lost in a lot of places in America because of the
overreach, because of the lack of focusing on the law.

So there has been a lot of discussion this morning about
cooperative federalism. Can you explain it in a little more detail-?
Is that your term or is that a term that -- did you come up with that
or is that something that was actually directed by Congress?

Mr. Pruitt. Directed by Congress, Senator.

Senator Sullivan. And so in the Clean Air Act and the Clean

Water Act who was given, what entity in our Republican form of
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Government was given the primary responsibility over clean air and
clean water in the United States?

Mr. Pruitt. Well, as you know, Senator, under the Clean Air Act
there is something called State implementation plans that the EPA and
the States review together, but the States have that responsibility of

adopting the plan —--

Senator Sullivan. So isn’t it correct actually in the law it
says —-—

Mr. Pruitt. It is.

Senator Sullivan. -- the primary responsibility under the Clean
Air Act and Clean Water -- and who directed that?

Mr. Pruitt. Congress.

Senator Sullivan. Okay. So when you are talking about

cooperative federalism, that is not some Scott Pruitt invented; you
are focusing on the intent of the Congress.

Mr. Pruitt. Probably more so than any statutes that have been
adopted by Congress historically, the environmental statutes that we
know, from clean water to clean air to Safe Drinking Water Act, many
pieces of legislation, Congress has been very explicit and very
specific in saying that cooperative federalism, the role of the States
is important, should be respected, and should be emphasized.

Senator Sullivan. So let me show you a chart here. This is the
Waters of the U.S. in the States and entities that sued to stop that
rule. Thirty-two. Democrats and Republicans and Independents. Do
you think this is an example of cooperative federalism? And if not,

if you are confirmed, what are you going to do to get back to what is

104

ED_001274_00104121-00104



105

not a Scott Pruitt idea, it is the direct direction of the Congress of
the United States?

Mr. Pruitt. Senator, when you think about the relationship
between the EPA and the States, the States are not mere vessels of
federal will; they don’t exist simply to carry out federal dictates
from Washington, D.C. There are substantive requirements,
obligations, authority, jurisdiction granted to the States under our
environmental statutes. That needs to be respected. When it is not
respected, that is what spawned most of this litigation that has been
referenced here today. And why does it spawn it? Because it matters.
It matters that the States participate in the way that Congress has
directed, and they have been unable to do so for a number of years.

Senator Sullivan. So, again, cooperative federalism, you are
carrying out the will of Congress when you are focused on that issue.

Mr. Pruitt. That is exactly right. The expertise, the
resources, the knowledge, the awareness of how to fix environmental
issues at the local level is something that is important for the
entire Country to know.

Senator Sullivan. So I am a former attorney general myself who
has sued the EPA, and some of my colleagues on the other side of the
aisle, Judge Booker’s comments, I think he tried to equate a little
bit suing the EPA, not caring for Oklahoma’s children. Do you care
about Oklahoma’s children?

Mr. Pruitt. Without question. I have a couple sitting behind

me.
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Senator Sullivan. Fourteen lawsuits. BAnd again, Senator Boozman
mentioned this, what has been the primary focus of those lawsuits? It
is not that you don’t care about the environment, is it?

Mr. Pruitt. Absolutely not. I care very much about the
environment. It is to restore the relationship and ensure the
relationship that Congress has directed, the role of the States in
improving our environment. There is an idea in Washington that the
States, those in Oklahoma or in Alaska or other parts of the Country,
don’t care about the water we drink or the air we breathe. The
farmers and ranchers, those in industry in the State of Oklahoma, most
of them are very committed to that. When they have not been, we have
taken enforcement action against them.

Senator Sullivan. And just one final question. A lot of my
colleagues on the other side of the aisle spent a lot of time, and T
think Senator Sanders is up next, vilifying the oil and gas industry,
somehow bad actors, polluters. According to the American Petroleum
Institute, 364,000 Oklahomans work in the oil and gas industry or
related service sectors. Are these people bad actors? Are they
polluters? Can you describe? You talk about the good people in your
written statement. Who are these people, and are you representing
them when you are bringing these kind of actions? Are they evil
people?

Mr. Pruitt. ©No, Senator. They want to comply with the law.
They want to know what is expected of them. They care about the air

they breathe and the water they drink, and they want to make sure that
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the EPA is partnering with State agencies and industry to ensure that
that outcome occurs.

Senator Sullivan. And aren’t these hundreds of thousands of
people part of that industry?

Mr. Pruitt. Absolutely. In fact, 25 percent of our entire State
budget in Oklahoma is from that industry. This is a State concern.
And more than that, we have significant regulation over this industry.
Our Corporation Commission has oversight over many of these issues.

So we have regulatory bodies, from DEQ to the Corporation Commission
to others, that are involved in making sure that the air we breathe

and the water we drink i1s clear in the State of Oklahoma.

Senator Barrasso. Thank you.

Senator Sullivan. Thank you, Mr. Chairman.
Senator Barrasso. Senator Gillibrand.
Senator Gillibrand. Thank you, Mr. Chairman.

Thank you, Mr. Pruitt, for being willing to serve this
Administration, for your interest in public service, and your past
public service.

Mr. Pruitt. Thank you, Senator.

Senator Gillibrand. I want to talk to you about some of the
constituents in my State and the challenges, the very real challenges
we face. First, we had millions of people’s lives upended with
Superstorm Sandy. I mean, millions of people. We had parents who
lost their children who drowned because of surges of water coming
through their homes, through the streets. The devastation was

literally unparalleled in my State; it was Jjust something we had never
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seen before. And we are going to be looking to you to protect these
families and protect these communities, because we know, with global
climate change, the incidents of super storms and violent weather
impacts is changed, it is very, very different. And you have already
told folks that you do believe that global climate change is real, it
has been caused by human activity.

Do you believe also that sea levels are rising?

Mr. Pruitt. Senator, I believe that the EPA, addressing this
issue because of the MATS v. EPA case and the endangerment finding has
obligations to address the C0O2 issue. In doing so, they need to
follow the processes as set up by Congress. So I think it is very
important to do both.

Senator Gillibrand. But you have studied this issue of sea
levels. You do realize they are rising. BAnd it is one of the reasons
why these storm surges were so high and devastating communities all
across New York City. So I need you to be vigilant because lives are
at stake, and I think you have the purview to do that. Will you be
vigilant?

Mr. Pruitt. Senator, we will obviously address those issues that
we talked about in your office, and I appreciate your passion on this
issue.

Senator Gillibrand. ©One of the other issues that we talked about
that I think is equally as concerning is issues of mercury that have
been raised, about asthma rates that have been raised, about
groundwater polluted. I have looked at your record. Most of the

lawsuits you filed as attorney general were related to businesses,
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specifically what was important for your State in terms of employers
and businesses. And the few lawsuits you did file about human safety
were few and far between.

But this role as head of the EPA, you are going to have a much
more important role to play, and I want to talk specifically about
mercury. If you believe that mercury is a threat to public health,
but oppose the remedy of reducing mercury air pollution from power
plants because it is too costly, what, then, do you think you should
do or what should be done to address the mercury pollution?

Mr. Pruitt. Let me say, Senator, mercury is something, it is a
hazardous air pollutant under Section 112. It is something that the
EPA has authority to regulate and should regulate. It should do so,
though, within the framework established by this body, and the Supreme
Court said that the EPA did not follow the cost-benefit obligations.
It is not that the benefits outweigh the costs, it is just that they
simply didn’t engage in a proper record-based support for their rule.
So that goes back to earlier questions with other Senators about the
process mattering, being committed to the rule of law and the
rulemaking authority that Congress has given the EPA in making sure
that as rules are passed, that they can be upheld in court.

Senator Gillibrand. But I need you also to be worried about
human health. I understand there is a cost, but when you are talking
about lives, when you are talking about children who can’t breathe, T
have been to the emergency room at 2 in the morning with a child who
can’t breathe; it is a horrible thing. We have had children die in

New York City because none of their teachers, no administrators in the
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schools knew what to do when a child has an asthma attack. It is a
huge problem. So I need you to care about human health and really
believe that the cost, when human health is at risk, when people are
dying, is far higher than it is the cost to that polluter to clean up
the air and change their processes. I need you to feel it as if your
children sitting behind you are the ones in the emergency room. T
need you to know it.

Mr. Pruitt. And, Senator, I would say to you there are certain
instances where costs can’t even be considered, as you know. Those
criteria pollutants under our NAAQS program, cost is not even a factor
because human health is the focus.

Senator Gillibrand. So let’s talk about that. So you and T
previewed this in my office. We have a horrible problem in New York
State with Superfund sites and with groundwater that is polluted. TWe
have PFOA in our water. We have the largest PCB Superfund site in the
United States in the Hudson River. When families who don’t have money
fish in the Hudson River, they eat those fish, they get il1l1. It is
horrible. The contaminants are real, they are pervasive, and they are
destroying lives. They are also destroying the economy, because when

you have contaminants all over the place you can’t sell your house,

you can’t put in industries that are relying on tourism. It is a huge
problem.
So PFOA is an example of a chemical that needs to be tested. T

need you to put it number one on your list, to test it, and if it is
the carcinogen that many scientists have said it is, it needs to be

banned.
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Mr. Pruitt. The TSCA authority that has been granted by this
body, you and I talked about that in your office, PFOA needs to be
addressed quickly, even under the Safe Drinking Water Act as well.

Senator Gillibrand. Will you commit to doing that work?

Mr. Pruitt. Yes, Senator.

Senator Gillibrand. Thank you.

Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator.

Senator Carper. Mr. Chairman, I have a unanimous consent
request. I would like to submit for the record, and this is sort of
in response to a question raised by Senator Harris. Mr. Pruitt, in

his response to her question on whether he had ever filed a lawsuit
against a corporate entity for violating State or Federal pollution,
apparently was not correct. I want to just submit for the record a
list of cases that have been active under Mr. Pruitt’s leadership. It
notes which ones were started by his predecessor and it shows that the
case in which he mentioned in his exchange with Senator Harris I think
it was the egg case. That case actually was initiated not by Mr.
Pruitt, but by this predecessor.

Thank you.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Barrasso. And I would like to submit to the record, as
well, having heard that some of my Democratic colleagues have
expressed their concerns that Attorney General Pruitt is not open to
the finding of science, especially as it relates to climate change,
this is not so. I would like to call the Committee’s attention to a
letter by the Cornwall Alliance for the Stewardship of Creation. The
letter is signed by 130 scientists, economists, legal scholars, policy
experts, religious leaders, and over 230 other citizens urging
Attorney General Pruitt’s confirmation. The group includes David
Legates, who is a Ph.D. in climatology, Professor of Climatology and
Geography at the University of Delaware. The author praises Pruitt,
stating, “Mr. Pruitt has also demonstrated understanding of and open-
mindedness toward scientific insights crucial to the formulation and
implementation of environmental regulation.”

The organization’s founder and national spokesman, Calvin
Beisner, is quoted in the press release announcing the letter as
saying the following, “Some environmental activists are determined to
prevent Mr. Pruitt’s confirmation, painting him as a science denier or
a climate change denier.” Mr. Beisner continues, “He is neither. He
is a solid, common-sense attorney general who will bring much needed
reform to the EPA.”

Without objection, the letter will be submitted for the record.

[The referenced information follows:]
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Senator Barrasso. Senator Wicker.
Senator Wicker. Thank you, Mr. Chairman and Mr. Ranking Member.
I think it has been a good hearing so far. I think we have a lot of

information that will be reassuring to the RAmerican people.

One thing I do object to, though, is something that has happened
for years since I have been a member of this Committee, and that is
somehow to list political contributions and suggest that somehow they
make an individual suspect or not qualified. My dear friend from
Rhode Island showed a poster and showed some contributions and
suggested that based on those contributions from companies like
Southern Company, for example, who has contributed to my campaign,
that his appropriateness for the job should be challenged.

So I am glad that the Chairman had added to the record this
article from September 6 from the Washington Street Journal, September
6 of last year, pointing out the Democratic presidential candidate,
Hillary Clinton, raised significantly more money than Donald Trump
from the o0il and gas industry. Individuals who worked for oil and gas
companies donated $149,000 to Mr. Trump’s GOP campaign as of the date
of July 30, compared with $525,000 to Mrs. Clinton.

Mr. Chairman, I am glad you put this in the record, and
presumably, based on that argument, Hillary Clinton would be suspect,
were she to have been nominated for the position of heading the EPA.

Now, Mr. Attorney General, let’s talk about States as partners.
And I enjoyed your exchange with Senator Cardin about the Chesapeake

Bay program. As I understand, you actually applaud the Chesapeake Bay
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program, and particularly the way the EPA worked with States as
partners, is that correct? And could you enlarge on that?

Mr. Pruitt. Senator, I absolutely applaud the effort by the
States to join together in a six-State coalition to address the
quality of the Chesapeake Bay’s water quality. That is what we did in
Arkansas, Oklahoma and Arkansas did with the scenic Illinois River
that has already been talked about with Senator Boozman and others.

So I think the effort that they engaged in was something that other

States ought to model, and the EPA came alongside and took that TMDL
and is providing assistance to those six States with respect to that
agreement.

Senator Wicker. Now, with regard to the Clean Power Plan and the
Waters of the United States rules, where did those regulations go
wrong in this respect?

Mr. Pruitt. Well, with respect to the Clean Power Plan, in the
cases, the Supreme Court has actually said -- it was an unprecedented
step that the Supreme Court took. Never in history had the Supreme
Court issued a stay against a rule like the Clean Power Plan, and they
did so because of the likelihood of success on the merits, in the
sense that the Clean Power Plan did not reflect the authority of
Congress given to the EPA to regulate CO2. As an example, with
respect to power generation, there has to be a significant finding
that poses risk to public health and welfare. They did not do that.
They did not go through the proper processes of inside the fence and

regulations of facilities, power generation facilities.

114

ED_001274_00104121-00114



115

So those matters, Senator, are about rule of law. And the same
is true with the Waters of the United States rule.

Senator Wicker. And I have not delved into this as an attorney,
as you have, but I can tell you that the Department of Environmental
Quality in my State told me very emphatically that the Clean Power
Plan would put us out of business because we would not have had an
alternative to the coal that we use. So I hope we can continue to
make progress on this issue.

Let me ask you about wood products. The Federal Government buys
a lot of lumber, uses a lot of wood in construction and procures a lot
of wood. There are standards certifying that the forests are
appropriate. One is the Bmerican Tree Farm System; another is the
Sustainable Forestry Initiative.

EPA seems to like a certification program called the FSC, the
Forest Stewardship Council. Problem is, with this certification
program, it excludes 90 percent of the lumber grown in the United
States of America.

We have had a lot of activity on both sides of the aisle in
challenging this, and I object also to a so-called interim
recommendation made by EPA in this regard. As far as I am concerned,
it is discrimination against domestic wood, and now they have come
back and told us that this interim recommendation is under review.

Could you comment about both of these, the idea of an interim
recommendation being imposed on an entire industry and also give us

any thoughts you have about using the Forest Stewardship Council

115

ED_001274_00104121-00115



116

certification model as opposed to these other perfectly good
Sustainable Forestry Initiative and Rmerican Tree Farm System?

Senator Barrasso. And if I could ask you to do it briefly, as
the Senator’s time has expired?

Mr. Pruitt. Senator, as you and I discussed in our meeting, I am
very concerned about the latter issue, and making sure that all
voices, all options are considered is something the EPA Administrator
should do and I would seek to do, if confirmed.

With respect to the interim step, I think that there is a concern
that many have offered throughout the last several years, that
regulators in Washington, not just the EPA, are seeking to use
guidance or other steps to avoid what would be called formal
rulemaking; that Congress has obligated those agencies to reform to
ensure exactly what you just described, that all voices are heard.
And that is unfortunate when agencies do that, because that is an
abuse of the process.

Senator Wicker. Thank you, sir.

Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Wicker.

Senator Sanders.

Senator Sanders. Thank you, Mr. Chairman. 2&And I apologize for
being late, but we were at a hearing with Congressman Price, who is
the nominee for HHS. Perhaps not a great idea to have important
nominating hearings at exactly the same time. So I apologize for not

being here earlier.
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My office has received a great deal of comments from people in
the State of Vermont, which takes environmental protection very
seriously, as well as from all over the Country, and the fear is that
the nomination of Mr. Pruitt is a nomination designed to protect the
fossil fuel industry, and not the environment.

I would like to ask Mr. Pruitt a gquestion. As I understand it,
earlier in this hearing you said that Mr. Trump was wrong in
suggesting, in stating over and over again that climate change was a
“hoax.” Is that in fact the case?

Mr. Pruitt. That is correct, Senator.

Senator Sanders. Okay. Let me ask you this. As you may know,
some 97 percent of scientists who have written articles for peer-
reviewed journals have concluded that climate change is real, it is
caused by human activity, and it is already causing devastating
problems in our Country and around the world. Do you believe that
climate change is caused by the emission, by carbon emissions by human
activity?

Mr. Pruitt. Senator, as I indicated, you weren’t here during my
opening statement, but as I indicated in my opening statement, the

climate is changing and human activity contributes to that in some

manner.
Senator Sanders. In some manner.
Mr. Pruitt. Yes, sir.
Senator Sanders. Ninety-seven percent of the scientists who

wrote articles in peer-reviewed journals believe that human activity
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is the fundamental reason we are seeing climate change. You disagree
with that?

Mr. Pruitt. T believe the ability to measure with precision the
degree of human activity’s impact on the climate is subject to more
debate on whether the climate is changing or the human activity
contributes to it.

Senator Sanders. While you are not certain, the vast majority of
scientists are telling us that if we do not get our act together and
transform our energy system away from fossil fuel, there is a real
question as to the quality of the planet that we are going to be
leaving our children and our grandchildren. So you are applying for a
job as Administrator for the EPA to protect our environment.
Overwhelming majority of scientists say we have got to act boldly, and
you are telling me that there needs to be more debate on this issue
and that we should not be acting boldly.

Mr. Pruitt. ©No, Senator. As I have indicated, the climate is
changing and human activity impacts that.

Senator Sanders. But you haven’t told me why you think the
climate is changing.

Mr. Pruitt. Well, Senator, the job of the Administrator is to
carry out the statutes as passed by this body and to --

Senator Sanders. Why is the climate changing?

Mr. Pruitt. Senator, in response to the C02 issue, the EPA
Administrator is constrained by statutes --

Senator Sanders. I am asking you a personal opinion.

Mr. Pruitt. My personal opinion is immaterial --
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Senator Sanders. Really?
Mr. Pruitt. -- to the job of carrying out --
Senator Sanders. You are going to be the head of the agency to

protect the environment, and your personal feelings about whether
climate change is caused by human activity and carbon emissions is
immaterial?

Mr. Pruitt. Senator, I have acknowledged to you that the human
activity impacts the climate.

Senator Sanders. Impacts.

Mr. Pruitt. Yes.

Senator Sanders. Scientific community doesn’t tell us it
impacts; they say it is the cause of climate change and we have to
transform our energy system. Do you believe we have to transform our
energy system in order to protect the planet for future generations?

Mr. Pruitt. T believe the EPA has a very important role at
regulating the emissions of CO2.

Senator Sanders. You didn’t answer my question. Do you believe
we have to transform our energy system away from fossil fuel, to do
what the scientific community is telling us, in order to make sure
that this planet is healthy for our children and grandchildren?

Mr. Pruitt. Senator, I believe that the Administrator has a very
important role to perform in regulating CO2.

Senator Sanders. Can you tell me, as I think all of us know,
Oklahoma has been subjected to a record-breaking number of
earthquakes. Scientists say that Oklahoma is almost certain to have

more earthquakes with heightened risk of a large quake probable to
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endure for a decade and that the cause of this is fracking. Picking
up on Senator Harris’s discussion with you, can you point me to any
opinion that you wrote, any enforcement actions you took against the
companies that were injecting waste fracking water?

Mr. Pruitt. Senator, let me say I am very concerned about the
connection between activity in Oklahoma and --

Senator Sanders. And, therefore, you must have taken action, T
guess. Can you tell me who you fined for doing this, if you are very
concerned?

Mr. Pruitt. The Corporation Commission in Oklahoma is vested
with the jurisdiction and they have actually acted on that.

Senator Sanders. And you have made public statements expressing
your deep concern about this.

Mr. Pruitt. We have worked with, through our --

Senator Sanders. You have made public statements. You are in a
State which is seeing a record-breaking number of earthquakes. You
are the attorney general. Obviously, you have stood up and said you
will do everything you can to stop future earthquakes as a result of
fracking.

Mr. Pruitt. Senator, I have acknowledged that I am concerned
about --

Senator Sanders. Acknowledged that you are concerned. Your
State is having a record number of -- well, if that is the kind of
Administrator for the EPA, your State is having a record-breaking

number of earthquakes, you acknowledge that you are concerned. If

120

ED_001274_00104121-00120



121

that is the kind of EPA Administrator you will be, you are not going
to get my vote.

Senator Barrasso. Senator Inhofe.

Senator Inhofe. Mr. Chairman, a UC request. I ask at this point
in the record that we reprint the Wall Street Journal op-ed piece that
was written by two outstanding scientists called “The Myth of the
Climate Change Ninety-Seven Percent.”

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Barrasso. I have a little bit of time left in my
questioning from the first round. I just wanted to talk about some of
the concerns I have with overregulation. Do you have the same
concerns with the overregulation of U.S. manufacturing over the last
eight years? I believe we have exported manufacturing jobs overseas,
the jobs that go with them in terms of the manufacturing of those
goods to places like China and India that are going to produce those
products in a less environmentally friendly way. Do you agree with
this notion that this approach harms not just the environment, but
also our own U.S. economy?

Mr. Pruitt. T believe, Senator, that it puts us in an economic
disadvantage when we don’t hear all voices in the rulemaking process
with respect to these issues, absolutely.

Senator Barrasso. I would also like to submit for the record an
op-ed on CNN by Jeb Bush, saying, "“Scott Pruitt is ready to turn
around the EPA. I cannot think of a person more suited to lead the
Environmental Protection Agency than Oklahoma Attorney General Scott
Pruitt. He has acknowledged human impact on the climate and supports
a robust discussion about its affects and what the Government should
and shouldn’t do to address it.”

And then also submitting for the record a report that I did as
ranking member of the Subcommittee on Clean Air and Nuclear Safety of
this Committee, this was a couple of years ago, called “Red Tape
Making Americans Sick.” I put this together as a physician where we
talk about unemployment, long-term unemployment increases the

likelihood of hospital wvisits, illnesses, premature deaths in
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communities due to joblessness; it hurts children’s health, hurts
family well-being, and quote scientists who point that the
unemployment rate is well established as a risk factor for elevated
illness and mortality rates in epidemiological studies performed since
the 1980s. Additionally, there is influencing on mental disorders, on
suicide, alcohol abuse, alcoholism. We also see it with spouse abuse,
drug abuse.

So that the regulations that come out of the EPA that do cut into
employment of hardworking Americans actually contributes to a
deterioration of their health.

I don’t know if you have any comments on that or what you may
have seen in Oklahoma at times of unemployment.

Mr. Pruitt. Senator, we have seen similar issues in Oklahoma.
We have prescription drug abuse that occurs at rates that are
unprecedented, as other parts of the Country, so there is a similar
concern that we have in Oklahoma.

Senator Barrasso. I appreciate your patience, your honesty, your
forthright presentation this morning. We are going to go to a second
round. I now have about 12:45. If it is all right with you, Ranking
Member Carper, we will come back in an hour. We will take an hour
break and come back and resume with a second round of questioning at
1:45.

The Committee is in recess.

Mr. Pruitt. Thank you, Senator.

[Recess. ]
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Senator Barrasso. Let us resume the confirmation hearing for
Scott Pruitt to be EPA Administrator.

Attorney General Pruitt, let me start by saying sometimes you get
a chance to sit down over lunch and you say, I have been answering
questions for over two—and-a-half hours. I wish I had said something
differently about something or other. Is there anything you would
like to clarify?

Mr. Pruitt. I have just one point of clarification in response
to Senator Whitehouse’s questions this morning about different
environmental enforcement steps we have taken with respect to the
leaky underground storage and double dipping in our State. I have
officially initiated three cases there with respect to Valero, BP and
Conoco. Exxon and a number of other cases are still in settlement
discussions. Those cases have not materialized in actual litigation
just yet.

Senator Barrasso. Thank you for that clarification.

I have a couple quick questions. In the City of Cheyenne,
Wyoming, it was discovered that trichlorcethylene, a chemical that has
been used by the military to degrease the engines of rocket motors,
was seeping into the city’s drinking water supply. The Army Corps of
Engineers, which was in charge of a nearby former Atlas nuclear
missile site, refused to even admit that the site was the cause of the
pollution. I fought the Corps on this to do testing needing to prove
what was obvious to everyone who looked at it. The test results
showed a large plume coming from the Atlas site directly into the

city’s wells. The Corps is now addressing the pollution of the city’s
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water supply. It is now protected through a state-of-the-art water
treatment facility that was installed by the Corps.

Can you perhaps give me an example from when you served as
Oklahoma’s State Attorney General where you went after polluters and
held them accountable in that same way?

Mr. Pruitt. Yes, Senator. As I indicated earlier, I think this
was indicated earlier in this morning’s testimony, I mentioned the
case with the hen producing, the CAFO. That was something we actually
initiated. I know there was some question that Senator Carper raised
in that regard. That was both with respect to Federal and State
violations. We actually joined the State of Texas and the EPA in that
enforcement action.

I have submitted for the record, as you know, a list of cases
where we have worked with the Wildlife Commission in Oklahoma, the DEQ
around CERCLA matters and enforcement of our State laws.

Senator Barrasso. What was troubling to many of us in the
previous Administration was when officials within the Obama
Administration went to extraordinary lengths to avoid disclosing their
official written communications under the Freedom of Information Act.
This is the law that allows public access to government records. For
example, EPA Administrator Lisa Jackson, at the time, used an EPA
emaill account under the name of Richard Windsor, Richard Windsor, as
opposed to her own email account.

If confirmed, will you refrain from taking any such action that
makes it difficult or impossible for the public to access your

official written communications under the Freedom of Information Act?
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Mr. Pruitt. Yes, Mr. Chairman. BAs I indicated in my opening

statement, I really believe that public participation and transparency

in rulemaking is very important. I think that extends to this matter
as well.

Senator Barrasso. Thank you. I will reserve the remainder of my
time.

Senator Carper?

Senator Carper. Thanks, Mr. Chairman.

As we discussed before, you are a part, I think, of at least
three lawsuits, Mr. Pruitt, I think one is pending on the EPA’s
efforts to reduce mercury emissions from power plants. We know that
50 percent of our Nation’s mercury emissions come from power plants,
not nuclear plants, but generally fossil fuel plants, largely coal-
fired plants. We know there are more fish consumption advisories in
the U.S. for mercury than I think all other contaminants combined,
including in your own State of Oklahoma.

If you believe that the EPA should not move forward on the
Mercury and Air Toxics rule, how do States clean up mercury? What do
you think are the health impacts of mercury emissions?

Mr. Pruitt. Senator, I actually have not stated that I believe
the EPA should not move forward on regulating mercury or adopting
rulemaking in that regard. Our challenge was with regard to the
process that was used in that case and how it was not complicit with
the statutes as defined by Congress.

There is not a statement, nor a belief that I have, that mercury

is something that should not be regulated under Section 112 as a
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hazardous air pollutant, a HAP. As you know, that section directly
deals with health concerns of our citizens. That is the reason why
there is control technology that is very heightened in that statute,
maximum achievable control technology that is required. So I believe
that mercury should be dealt with and dealt with in a meaningful way
by the EPA but subject to the processes this body has outlined.

Senator Carper. Senators Lamar Alexander and I worked together
for a number of years on clear skies legislation. The George Bush
Administration had proposed Clear Skies dealing with sulfur dioxide,
nitrogen oxide and mercury. Several colleagues of my own, including
Senator Alexander, worked on legislation similar. One of the
differences between what we proposed and the Bush Administration’s
proposal was with respect to reducing the emissions of mercury. I do
not recall exactly what the Bush proposal called for in terms of
emissions reductions from power plants and others from mercury but it
was not very aggressive.

I proposed a reduction of 80 percent over a certain number of
years. Senator Alexander said he thought folks could do better than
80 percent and he proposed a 90 percent reduction schedule.

We literally had here at this table witnesses from utilities and
one witness from a trade association representing technology companies
that focused on reducing emissions of harmful substances into our air
and into our water. Every utility representative said, we cannot meet
an 80 percent reduction in mercury. The witness from the trade
association representing the industry which was in business just to

try to reduce emissions like mercury said, not only can the industry
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meet those reductions over the stipulated period of time, they could
exceed them.

As it turns out, they exceeded them. They actually did better
than 80 percent, actually did better than 90 percent and did it more
quickly than I think was anticipated.

Is that instructive to you in any way on this question? Is there
any lesson there for you or for us from that experience?

Mr. Pruitt. As I have indicated, Senator, I really believe that
it is important and it is a partnership between the EPA and the
States. I made reference to the phrase earlier of national standards
and neighborhood solutions. I think that shows the EPA can be
involved and should be involved in setting standards and setting
objective, science-based standards to improve air quality and
protecting the health of our citizens but also to be a meaningful
partner with the States in implementing those laws.

Senator Carper. Let me just stop you there, please. I like to
say that in adversity lies opportunity. That is not me. That is
Albert Einstein. There is economic advantage to be gained from
cleaning up pollution. We have seen there are companies that worked
on mercury emissions. They make money doing that and starting that
technology around the world. Similarly, there has been money made
from the Diesel Emission Reduction Act, the American technology
reducing emissions from old diesel engines.

Do you ever give any thought to the economic gain, the economic

advantage that can flow from developing that technology to reduce
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emissions? I actually think sometimes of setting regulations, clear
regulations.

I will never forget a conversation I had when we were working on
our Clear Skies legislation addressing four pollutants, meeting with a

bunch of utility CEOs, and talking about how to go forward on that

issue. At the end of the conversation, one of the utility CEOs, T
think a curmudgeon-like older fellow. I do not remember where he was
from. He said at the end of the day, here is what you need to do,

Congress and the EPA. You need to tell us what the rules are going to
be; you need to give us some time and flexibility; and you need to get
out of the way. That was what he said. Tell us what the rules are
going to be; give us some flexibility; and get out of the way.

Do you believe that actually setting standards, whether it
happens to be mercury reductions, CAFE standards, fuel efficiency
requirements, that we are actually setting those standards, making it
clear that we actually provide certainty and actually open a door for
economic production?

Mr. Pruitt. I do, Senator, actually.

Senator Carper. Can you give us an example where you actually
saw that happen, were helpful in making that happen?

Mr. Pruitt. In Oklahoma, this is not widely known because we are
known as an oil and gas State, but in the generation of electricity in
our State, 17 percent of our electricity is generated through wind.

We have had a heavy emphasis on renewables. That puts us in the top

three in the Country.
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Our Corporation Commission, I actually have obligations to appear
before the Corporation Commission in the setting of rates. As utility
companies are looking at modifying their facilities to comply with
environmental statutes, there is great discussion about how to do that
more economically and to achieve the air quality objectives we have
under EPA and State mandates. I have been very involved in that
process through that part of my office.

Senator Carper. Thanks, Mr. Chairman.

Senator Barrasso. Thank you, Senator Carper.

Senator Capito.

Senator Capito. Thank you, Mr. Chairman.
Thank you again for being before us. Congratulations on your
nomination.

Mr. Pruitt. Thank you, Senator.

Senator Capito. I think, as you can tell from this committee and
the Country is divided on a lot of the issues in and around involwving
what you are endeavoring to headline here at the EPA. I think
understanding one another is extremely important. No matter how many
times I might say the same thing and somebody else on the other side
might say the same thing, it gives me a greater understanding of where
they live and how they think best way to pursue environmental issues
are.

In the crowd that just joined us here after lunch are several
coal miners who traveled all morning, have been waiting in the hall
and made some new friends in the audience. I want to thank them for

coming because those are the faces of the issues that I try to address
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when we are talking about the different facets of the regulatory
environment that we see that has been put forth over the last several
years. This question is for you all.

In my very first hearing as a United States Senator on this
committee, we had the Assistant Administrator, Janet McCabe. She came
to testify about the EPA C0O2 rules. When I pressed her about why in
the public meetings on the existing plant rules, EPA had not bothered
to come to West Virginia or, for that matter, any of the other States
that most heavily rely on coal for electricity generation, this is
what she said: “We tried to. When we were scheduling national level
meetings, we wanted to have those in locations where people were
comfortable coming.”

Mr. Attorney General, I want you to be comfortable coming
anywhere in this Country to talk about whether it is Rhode Island,
West Virginia, or Alaska. People need to know you are listening, that
you care and that you are understanding the ramifications for the
decisions that you make.

So this did not sit very well for me. We had a meeting after
that in Beckley, West Virginia, which is the birthplace of the Ranking
Member. We had Bo Copley there, who was a laid-off coalminer. He
talked about all the hardships of his friends and neighbors. We had
the county commissioner who talked about the loss of revenue to the
county and how it was impacting the school systems, the real estate
values and the bankruptcies of all the different coal companies and

people who had been out of work.
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I would implore you to commit today to visit West Virginia, both
sides of West Virginia, and talk to our coal miners and their families
to talk about the job and economic impacts and how we can work
together with both sides to try to get to the intended goal of cleaner
air and cleaner water.

Mr. Pruitt. Senator, I really appreciate you sharing that. That
is the reason I mentioned in my opening statement the importance of
listening and leading. This process I have been a part of obviously
is very new, but I spent time with each of you, many of you, in
individual meetings. Senator Gillibrand talked about issues important
to her around CERCLA. You cited concerns and issues that are
important to you in West Virginia. I think it is very important, if
confirmed as Administrator, that I spend time responding, learning and
listening to you and your respective States and trying to be helpful
with regard to the environmental issues you face.

Senator Capito. Thank you. That means a lot.

I would like to get some clarification on a topic has been coming
up about how many times you, as Attorney General, sued the EPA. You
began your statement by saying the rule of law is very important to
you. Then you talked about several of the cases and probably most of
the cases you brought forward as not challenging the regulations so
much as the process or whether the rule of law has been overstepped
and the boundaries of the EPA has been the intent of Congress by
legislating to the EPA, has been overstepped. The courts have agreed,
in some cases, that this is the case.

Could you kind of restate that position on the different actions?
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Mr. Pruitt. Senator, as I indicated I think in response to
Senator Sullivan, probably more so than most statutes that are passed
by Congress, this body has recognized the very important and vibrant
role the States play in partnership with the EPA in implementing and
enforcing our environmental statutes. Many of you talked about that
in your offices and how your DEQ works with the Regional
Administrator.

So when we talk about rule of law, as you deal with mercury, as
you deal with C02, as you deal with water issues around WOTUS and the
definition in those cases, it is important that you do so consistent
with the framework that has been established by this body and that it
is respected. That gives confidence to the people that are regulating
it.

When you have an administrative agency of any type that acts
inconsistent or tries to enlarge its authority, it does not inspire
confidence in those that are regulated. You are seeing a matter of
picking winners and losers and being against certain things as opposed
to protecting people. That rule of law is not something that is
academic in my view. It is not something that is just legal; I think
it is important to ensuring good outcomes as far as improving our air
and protecting our waters.

Senator Capito. Thank you.

Senator Barrasso. Senator Whitehouse.

Senator Whitehouse. Thank you, Mr. Chairman.

Mr. Pruitt, when we left off, we were talking about things that,

to quote the Chairman, “might place you in a conflict of interest but
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have not been disclosed.” We were talking about the dark money
operation that supports the Republican Attorney Generals Association.

Before we get back into that, let me ask you this as a
hypothetical. If you had raised significant amounts of money for the
rule of law defense fund from corporations who will be subject to
EPA’s regulation, before EPA, with matters before EPA, might that
place you in a conflict of interest?

Mr. Pruitt. The EPA Ethics Counsel has said, by the way these
are career individuals as you know, Senator. Justina Fugh is a career
person at EPA Ethics. So as they have reviewed these potential
conflicts, I have disclosed all entities I have been affiliated with.

Senator Whitehouse. I understand that but I am asking you if you
think it might place you in a conflict of interest because we both
understand that the ethics rules that the EPA is enforcing predate
Citizens United, predate dark money. They have said in the letter
that they are not even looking at that because they do not have the
authority to. That does not mean it is not a conflict of interest.

It means that the regulatory authority on government ethics has not
caught up with this post-Citizens United, dark money world.

My question is, you are a lawyer, you know conflicts of interest.
You have been an attorney general. Might it be a conflict of interest
within your definition of the term if you had raised significant
amounts of money for this Rule of Law Defense Fund and they will have
business before EPA with you? Is that a potential conflict of

interest?
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Mr. Pruitt. I think if you actually did address those entities
to the degree that I was never an officer of the super PAC you are
referred to earlier, the Liberty 2.0.

Senator Whitehouse. The question was fund raising. That is the
question we do not have any answers on, 1s what you raised.

Mr. Pruitt. They looked at those entities to determine the
nature of my relationship and indicated those would have to be
evaluated in the future as certain cases arose.

Senator Whitehouse. Right now, the Chairman asked you a question
which is, are there matters that might place you in a conflict of
interest that you have not disclosed. You answered no.

Might not having raised significant money, let’s say $1 million.
Let’s say you made a call to Devon Energy and said, I did your letter
for you. RAGA needs a lot of money. We have this dark money thing
where we can launder your identity clean off it and the money will go
into RAGA. T need $1 million out of you. Might that not create a
conflict of interest for you if that were the facts?

Mr. Pruitt. Ms. Fugh has indicated in her letter to me, again,
these are career individuals at EPA Ethics, that if particular matters
involving specific parties arise in the future, it will be evaluated
at that point.

Senator Whitehouse. How will they know if you are not willing to
disclose that you raised a hypothetical $1 million from Devon Energy?

Mr. Pruitt. Those aren’t even covered entities under her letter

at this point.
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Senator Whitehouse. That is my point. That may very well create
a conflict of interest, mightn’t it?

Mr. Pruitt. Senator, I did not serve in an office or capacity at
that entity in any way.

Senator Whitehouse. That also is not the question. The question
is a very simple one. Did you raise money for the Rule of Law Defense
Fund, front entities that will appear before EPA as potential
defendants in subjects of regulation? If so, how much and what did
you tell them and what did you ask? It seems to me that is not an
unusual or --

Mr. Pruitt. The Rule of Law Defense Fund, according to Ms. Fugh,
would need to be a party in the future for that to be an issue. That
is what she has indicated in her letter to me. At the time, if it
should arise in the future, I will seek the counsel of EPA Ethics and
follow the advice of those career folks to make a decision and recuse
if necessary. That is something I commit to doing.

Senator Whitehouse. At this point, what I deduce from your
statement is that if that set of hypothetical facts were true, if you
had raised $1 million from a big energy corporation to go through the
Rule of Law Defense Fund to support your efforts at RAGA, that is not
something anybody should care about, even if that corporation is
before you at EPA and subject to your regulation?

Mr. Pruitt. I think it is something that if presented in the
future, Justina Fugh, myself and EPA Ethics would evaluate that and T

would take the appropriate steps to recuse if they told me to do so.
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Senator Whitehouse. But how would it be presented in the future
if you are not willing to present it now? Why does it matter in the
future and not now?

Mr. Pruitt. If there is a matter or case that comes before the
EPA’s authority, that would be something. There is ongoing, as you
know, Senator, Ms. Fugh indicated this in her letter, there is ongoing
obligations that I will have, if confirmed as Administrator, to bring
those kinds of matters to the attention of EPA Ethics.

Senator Whitehouse. For what it is worth, I think the Senate has
a role in policing this as well, that the whole purpose of advice and
consent and the reason there are these government ethics filings is so
we can look at this exact question. The fact they haven’t been
updated to take into account dark money and all these big political
organizations that have been created with dark money doesn’t take away
our Senate obligation to find out what conflicts of interest you will
bring to the position of Administrator. It gives me very little
comfort that you are not willing to answer those questions here.

My time has expired. I will continue in another round.

Senator Barrasso. Thank you very much, Senator Whitehouse.

I would like to introduce for the record an article in the
Associated Press in the Seattle Times headlined, “Ethics Officials
Clear Trump EPA Nominee.” It says, “The Office of Government Ethics
on Monday released the personal financial disclosure report for Scott
Pruitt, currently Oklahoma’s Attorney General. The Ethics Office

affirmed that Pruitt’s disclosures comply with applicable federal laws
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144

and rules. “His finances,” it says, “are among the least complicated

of Trump’s Cabinet nominees.”

[The referenced information follows:]
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Senator Barrasso. Senator Boozman.

Senator Boozman. Thank you, Mr. Chairman.

T really do find it ironic and hypocritical that we are in a
situation that my friends on the other side of the aisle in this
committee, using their definition of dark money as elected official,
have literally raised millions of dollars of so-called dark money.

I'd like to talk a little bit about some of the over-regulatory
burden that the States are facing. Air guality in Arkansas is among
some of the cleanest in the Nation. Despite the progress that the
State has made in looking forward, trying to do the right thing, the
Regional Haze Federal Plan is going to produce a tremendous economic
burden on them.

I think it is a prime example of the haphazard regulatory atmosphere
that we have had in the past with little input from the States and
stakeholders. For years, the regulatory certainty has prevented
businesses from hiring new employees and stunting economic growth. In
fact, the National Small Business Association that was just released
found that more than half of small businesses have held off on hiring
because they don’t know what the rules are going to be.

You have mentioned it several times. Can you talk a little bit
more about the impact that you have seen in regard to regulatory
uncertainty in the State of Oklahoma and the experiences you have had?

Mr. Pruitt. Senator, the Visibility Program, we have had similar
challenges in Oklahoma. The Regional Haze Program under the Clean Air

Act, that section of the Clean Air Act is really quite a bit different
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than other provisions of the Clean Air Act. It gives primacy to the
States in adopting plans to increase or improve visibility.

That particular section of the law says by the year 2064, we
should have natural visibility in some key areas across the Country.
Oklahoma several years ago, actually in 2010 under a different
Administration, both Governor and Attorney General submitted a State
implementation plan that beat that deadline by decades. Despite that,
the EPA came in and rejected that State implementation plan and forced
a federal implementation plan on the State, costing the consumers
quite a bit of money.

One thing I would add that I didn’t talk about earlier is we
talked about cooperative federalism and the importance of partnership.
I have talked about that; you’ve talked about that. Under this past
Administration, the use of federal implementation plans, if you
combine President Bush, President Clinton and President George W.
Bush, those three Administrations combined issued five federal
implementation plans under the Clean Air Act in three Administrations.
This Administration has issued 56. So it shows an attitude of
indifference, an attitude of trying to be dictatorial in some respects
toward the State’s role or manipulative of the State’s role in a way
that is, I think, counterproductive for air quality.

Senator Boozman. When you and fellow Attorney Generals and other
stakeholders sue the Federal Government, whether it is regional haze
or waters of the U.S. or whatever, your goal is not to do away with
the regulation, your goal is to make it such that the EPA follows

their regulatory authority, is that correct?
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Mr. Pruitt. Yes, Senator. In that example I provided to you
where the State implementation plan of Oklahoma that was rejected, we
actually satisfied the statutory mandate that was under the
regionalized program. We reached natural visibility a couple of
decades ahead of schedule. The methodology that was used, the EPA
simply disagreed with it. So they used their authority to displace
the State plan costing consumers in the State hundreds of millions of
dollars in increased utility costs.

Senator Boozman. One of the things I think we have also seen in
the last eight years is tremendous mission creep on the part of the
EPA where they have gotten into areas where they don’t have the
expertise. I think expertise would be the best word in regard to
coming out with some of the things they have done where they lack
jurisdiction and haven’t really been in the past.

Can we count on you to work with the other agencies and take
their expertise into careful consideration as we come out with the

rules and regulations?

Mr. Pruitt. I think interagency cooperation is very, very
important. Obviously with rulemaking, that is something that occurs
and should occur, I think, in a very collaborative way. So yes,

Senator, I believe it is very important as the EPA conducts its
business that it works with the Corps and works with other agencies at
the federal level to ensure that it is doing all it can to advance and
protect water quality and air quality and do so within the framework

established by Congress.
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Senator Boozman. Does it feel like it i1s the ultimate decider

again when they sometimes do not have the expertise of the other

agency?
Mr. Pruitt. Yes, Senator. I agree.
Senator Boozman. Thank you.

Mr. Pruitt. Thank you.

Senator Boozman. Thank you, Mr. Chairman.
Senator Barrasso. Thank you, Senator Boozman.
Senator Merkley.

Senator Merkley. Thank you, Mr. Chairman.

Mr. Pruitt, are you familiar with this piece of medical

equipment?
Mr. Pruitt. Yes, an inhaler, it looks like.
Senator Merkley. Yes, an asthma inhaler. Are you familiar with

how many Rmericans have asthma?

Mr. Pruitt. ©No, Senator, I am not.

Senator Merkley. TIt’s about 1 out of 10 Americans, including
over 7 million children. It is a pretty significant health problem
across the Country. I know I have been fortunate not to have asthma

but some folks I know who have it and have asthma attacks feel like

they are suffocating. Sometimes they go into crisis. People go into
crisis with asthma. Sometimes they die from it. It is a terrifying
condition.

The EPA, in October 2015, strengthened the National Ambient Air
Quality Standards for ground level ozone. They strengthened it to 70

ppb, adjusting it from 75 ppb, because they argued that it was an
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attainable standard that would save $3 billion to $6 billion and in
addition, of course, greatly improve the quality of life by
diminishing the amount of asthma attacks and deaths.

You challenged this. You launched a lawsuit against this
standard. Was the basis of your lawsuit cost benefit analysis, that
they didn’t follow their process?

Mr. Pruitt. It was not, Senator. As you know, under the NAAQS
Program, the Whitman decision, cause cannot be considered in a
criteria pollutant.

Senator Merkley. What was the standard you were challenging?

Mr. Pruitt. It was a records-based challenge that the need to
ratchet down from 75 parts per billion to 70 parts per billion. BAs
you know, the 75 parts per billion had only been in operation for two
years. I think, Senator, it is important from a priority perspective
or the resource perspective of the EPA when 40 percent of the Country
is in nonattainment for one of those criteria pollutants, perhaps
there should be focus on how to meet the level already in statute or
already in rule.

Senator Merkley. So you challenged this based on the
attainability standard? I already know that --

Mr. Pruitt. The records-based challenge, yes.

Senator Merkley. Yes, the attainability standard. There were
numerous groups that weighed in and said no, this is totally
attainable. I will submit a list for the record of that, Mr.
Chairman.

Senator Barrasso. Without objection.
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[The referenced information follows:]
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Senator Merkley. The key to this is that by implementing that,
by the time it is implemented, it would save annually 230,000, an
estimate of course, asthma attacks among children, 160,000 missed
school days, a tremendous number of missed work days, 630 emergency
room visits and 340 cases of acute bronchitis. But it also would
save, best estimate, 320 to 660 premature deaths.

Here is something that profoundly affects the health of folks in
Oklahoma, folks across the Country, folks in my home State of Oregon,
something that expert after expert said is fully attainable, and you
challenged it not on a process issue, that is not on whether or not
there was a cost benefit analysis because as you rightly pointed out,
cost 1s not allowed to be a factor, but whether it was attainable.

Why fight so hard on the side of the oil industry rather than fighting
on the side of the health of the people of Oklahoma-?

Mr. Pruitt. Senator, let me say to you with respect to the NAAQS
Program, when you look at the nonattainment we have in this Country,
it is presently around 40 percent, I think increasing the
nonattainment percentage as opposed to focusing resources to get
nonattainment into attainment is a very important role of the EPA.

We should be taking those marginal and moderate areas on our map that
are 1in nonattainment and work with local officials, those counties,
through monitoring and assistance to help move from nonattainment to
attainment. That is a very important goal of the EPA in each of these
criteria.

Senator Merkley. Thank you. You have made your point clear. T

just simply disagree with you. None of these standards, when they are
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set, are attained. That is the point. It is an objective to be
worked at over time. There was a strategy that this might take until
2025 to be fully implemented.

But in the course of laying out that vision and having folks
across the Country work towards that vision, you end up saving a
tremendous amount of money and a tremendous amount of lives. I, as a
Senator from Oregon, fighting for the quality of life of Oregonians,
deeply resent folks fighting for oil industry that are trying to
damage the health of my constituents and Americans across this
Country. It is a question of values and valuing profits of companies
over the health of our citizens, it is a character issue and that is
what these hearings are all about. We are charged with Hamilton to
determine whether or not an individual is of fit character. To me
this is a character issue, valuing profits over people’s health.

Thank you, Mr. Chair.

Senator Barrasso. Thank you, Senator Merkley.

I am submitting for the record a report by the National Black
Chamber of Commerce entitled, Potential Impact of Proposed EPA
Regulations on Low Income Groups and Minorities. The report goes from
2015 and goes on to say that EPA regulations, including its regulation
on carbon dioxide emissions, would result in the year 2020 in nearly
200,000 black jobs would be lost and more than 300,000 Hispanic jobs
would be lost. Additionally, commensurate with this, there would be
median household income significant decreases throughout the
communities listed in the report.

[The referenced information follows:]
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Senator Barrasso. Senator Fischer.
Senator Fischer. Thank you, Mr. Chairman. Here we go again on
round two. I am happy that we have an opportunity to continue

questioning with you, General Pruitt.

Nebraska, much like Oklahoma, is a rural State. In many cases,
the closest town or the neighbor can be located miles and sometimes
hours away. In Nebraska one in four jobs is directly tied to
production agriculture. Under this Administration, farmers and
ranchers felt especially targeted by the EPA. For example, in 2011
and 2012, EPA Region 7 conducted aerial surveillance or flyovers of
feed yards in my State. While flying over my State, EPA documented
these facilities with photographs.

This was very disconcerting to me given that many livestock
producers in Nebraska also live and raise their families on these
properties. Not only were these producers not informed beforehand but
the EPA has already delegated the authority to carry out the Clean
Water Act in Nebraska to the State Department of Environmental
Quality.

What will you do to ensure that the EPA sticks to its core
mission? Furthermore, how will you work with the regulated community,
including agriculture, to build trust among constituencies that have
been, I would say, the subject of bullying tactics by this EPA that we
have now?

Mr. Pruitt. Senator, I indicated in my opening statement some
core themes, if confirmed as Administrator, that I would seek to

comply with. One is public participation, full participation to
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ensure that all voices are heard as the EPA conducts its activities
with respect to rulemaking particularly. I think perhaps what you are
referring to is the lack of that voice or opportunity in the last
several years. So I would work to build a collaborative relationship
with those States. As I have indicated, I think the Departments of
Environmental Quality at the State level are valuable partners, that
we need to restore their confidence in the partnership with the EPA
and then seek to listen to the community concerns in addressing and
responding to environmental issues.

Senator Fischer. Thank you.

In one of her exit interviews, EPA Administrator Gina McCarthy
has admitted that she has had a bad relationship with agriculture and
with the agriculture community. She listed it as one of her regrets.
I think a bad relationship is an understatement in this case.

This Administration’s EPA philosophy is diametrically opposed to

the idea that farmers can be good stewards of our land, our water, our

environment. Instead, it seemed that this Administration’s EPA wanted
to regulate. In some cases, it looked like they wanted to prevent
farming. The agriculture community is looking forward to a new

leadership at the EPA and working with you.
Mr. Chairman, I have here some statements from agriculture
officials and groups I would like inserted into the record.
Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Fischer. TIf I may, I would close by quoting a few of
those. Jim Reese, the Oklahoma Secretary of Agriculture, says that
“Scott Pruitt will continue EPA’s efforts to protect our environment
but with respect towards landowners, taxpayers, municipalities,
businesses and Congress.” That is nice to hear, sir.

Troy Stowater, Nebraska Cattlemen president, stated “Simply put,
Mr. Pruitt sees clearly that agriculture and environment are not
opposing terms but rather, they are complementary. He will work to
cultivate the relationships which will lead to the United States
leading in food and fiber production while improving the environment
in which it is accomplished.” RAgain, I am happy to look forward to
that relationship being established again so that all parts of our
society here in this Country can participate and receive the
recognition that we are good stewards of the land.

If confirmed, what will be your relationship with the agriculture
community? Are you going to enforce current laws and will you also
respect the limits that we have on those laws?

Mr. Pruitt. Yes, on both counts, Senator, and also the theme I
mentioned in my opening statement that I would highlight again, is
that we need to reject this paradigm that if you are pro-energy, you
are anti-environment or if you are pro-environment; you are anti-
energy. I believe that we, as a Country, have demonstrated that and
we have made great progress since the 1970s in improving our air
quality and protecting our waters. We can grow an economy and also
protect and be a good steward of our environment. We need to restore

that proper balance and commitment to both as we seek to do our job.
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Senator Fischer. Thank you. As I said earlier, every member of
this committee believes in clean air and clean water. We want an
environment that is respected where we can manage our natural
resources in a responsible manner. Thank you, sir.

Senator Barrasso. Thank you, Senator Fischer.

Senator Cardin.

Senator Cardin. Thank you, Mr. Chairman.

Mr. Pruitt, I want to try to get your understanding. I heard you
say that you wanted to see the regulations and the laws predictable so
that stakeholders know exactly what is required so there is no
confusion.

I want to concentrate on the waters of the U.S. because, ever
since the Supreme Court decisions, there has been an uncertainty as to
what waters are, in fact, subject to regulation by the Federal
Government and what waters are not. Do you believe that priority
should be set by statute or should it be set by regulations from the
EPA®?

Mr. Pruitt. Senator, I think that is a great question. If you
look at the series of cases going back to Bayview all the way to
Rapanos, I think you are exactly right. The definition in the Clean
Water Act says that navigable waters are waters of the United States.
That doesn’t provide a great deal of clarity to those that administer
the law. I think the EPA taking steps to provide clarity is important
absent Congress responding. I think that perhaps there is a time and

place for Article 1 response, congressional response, to what this
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body means when it says navigable waters are waters of the United
States.

Senator Cardin. Of course, the Congress, for whatever reasons,
for a long period of time, has not been able to respond as to what we
think the definition of the waters of the U.S. should be. The
Administration did come forward with proposed regulations which were
resisted by many of the stakeholders that you are aware of.

How would you define the waters of the U.S.? What was wrong in
the regulation? I don’t want to go through all the details. Tell me,
where do you think we should regulate? You already said more than
just navigable. How do we define it? How do you do i1it? What did the
Administration do wrong?

Mr. Pruitt. The challenge up until now with respect to the
current rule, this involves actually an air case, the UARG case, where
Justice Scalia talked about the counterbalance to Massachusetts v. EPA
where the steps taken by the EPA to take the endangerment finding in
2009 that dealt with Title IT mobile sources and then link that over
the PSD Program was something Justice Scalia said transformed the
statute and was not lawful or constitutional.

I think the same thing perhaps is going on with the current rule.
When you are classifying dry creek beds in southeast Oklahoma that are
dry 90 percent of the year as a water of the United States, that
clearly is something that is --

Senator Cardin. The Administration, in its regulation, had
certain exceptions that tried to deal with that. You obviously didn’t

think those exceptions were clear enough.

151

ED_001274_00104121-00151



152

Mr. Pruitt. Actually, the Sixth Circuit said that those
clarifications were not sufficient. I would agree with you, Senator
Cardin, that I believe the clarity around this definition, the
jurisdiction of the EPA, is essential to get right and to address. As
I indicated earlier to some questions, the Supreme Court has actually
taken up a matter from last Friday, it is more jurisdictional and not
merit-based. But the response by Congress, the response to provide
clarity, perhaps is a very important step to take.

Senator Cardin. I want to pursue this. I think we have asked
questions for the record as to specific provisions you believe should
be in that rule that would be different than the proposed rule. T
would appreciate a response to that so we can try to see where we are
heading in your thought process as to how you define the regulated
waters of the U.S. That would be helpful to us.

Mr. Pruitt. I think, Senator, the reason that is difficult, as
you know, is because in that process, whatever process that would take
place, that would be rulemaking which means there would be comment.

Senator Cardin. I understand that. I am not trying to get every
I dotted and every T. I just want to get your philosophy as to where
the waters of the U.S. lines would be drawn and where you took
exception to the regulatory efforts of the Obama Administration.

Let me get to the second point, if I might, on fracking.

Fracking is an interesting area because it is State-regulated

principally. There are very few federal regulations. My State has

gas deposits that could be subject to fracking. Pennsylvania, our

neighboring State, has done that. There have been some problems with
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pollution of water. We know about the gas releases that have already
been talked about. There is some concern particularly with deep well
drilling that when you inject the fluids back into the cavities, that
it may cause instability. In your State, I know there were a lot of
earthquakes and there has been talk about whether these earthquakes
were motivated by the fracking activities or not.

How well have the States regulated fracking? Where do you see
the federal role should be in protecting our environment from
fracking?

Mr. Pruitt. I am glad you mentioned the State role because we
actually have been regulating hydraulic fracturing in Oklahoma since
the late 1940s, early 1950s. It is not a new process. Horizontal
drilling is, but the hydraulic fracturing process is not. Many States
have been very aggressive in regqulating it for a number of decades.

With response to the seismicity issue you are talking about, the
earthquakes in Oklahoma, the Corporation Commission has actually
declared off limits certain drilling activity in hot spots already.
They have taken a very aggressive approach. I too share their
concern. I have been in conversation with the commissioners at the
Corporation Commission, that is who has jurisdiction in this matter.
They have taken very meaningful steps to declare off limits certain
drilling activity to try to see if it will help reduce the number of
earthquakes happening in Oklahoma. It has helped.

Senator Cardin. Thank you. Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Cardin.

Senator Inhofe.
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Senator Inhofe. Thank you, Mr. Chairman.

I have two unanimous consent requests, so don’t start my clock
yet.

One is I really believe, and perhaps am overly sensitive to this,
that Mr. Pruitt’s integrity has been put into question with the
accusations of contributions to his campaign. I would like to keep in
mind that the o0il industry is a huge industry in my State of Oklahoma.
They have things called PACs where the middle income people will say
yes, they support me also.

I think we need to have in the record that there are some things
that are going on that should not be going on. This affects the
Democrats and not the Republicans. There is a guy named Tom Steyer, I
want to put this in the record, who actually said he was going to put
$100 million into campaigns of individuals talking about global
warming and what he expected. In 2014, he didn’t do that. He only
put in 875 million of his own money. In 2016, he was the largest
contributor putting in $86 million of his own money. I am not going
to read this because it does reflect the names of people who are at
this dais.

I ask unanimous consent that this be entered into the record.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Inhofe. The other thing --

Senator Carper. I’'d like to object. 1I’d like to ask for
clarification from my friend from Oklahoma. The monies that you are
referring to, were those donations that were disclosed, fully
disclosed?

Senator Inhofe. Oh, yes, I believe they were.

Senator Carper. Then that does not sound like dark money to me.

Senator Inhofe. All right.

On the last question that Mr. Pruitt concerning the earthquakes,
I'd like to make this a part of the record because it will surprise
you guys that the Oklahoma Corporation Commission has really focused
in on this thing and talked about it. This is wastewater in disposal
wells that we are concerned with. They clamped down on it and you are
exactly right in your response to the question except you didn’t go
far enough. In 2016, they actually reduced the earthquakes by 31
percent.

So we are doing, in the State of Oklahoma, something that we have
been complimented about, the fact we are taking these actions. I’d
like to make this a part of the record.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Inhofe. The other thing I want to bring out, and I have
done this before but I wasn’t going to do it until people kept talking
about the science is settled, the science is settled, the science is
settled. I know people want to believe that.

I remember so well, every year the UN has a big party and they
invite everyone to come in. I was going to go to Copenhagen to be the
one-man truth squad which I did and went over there. But during that
time, right before I left, I asked the Administrator of the EPA, the
job I believe you are going to have, Lisa Jackson, I said I have a
feeling once I leave town you are going to come up with an

endangerment finding and you are going to give your justification for

getting involved in this issue. She smiled so I could tell it was
true. I said, when you do this, it has to be based on science. Tell
me the science that you are going to use for this. She said, well,

the IPCC, the Intergovernmental Panel on Climate Change.

Now, as luck would have it, my luck and not theirs, right after
that is when ClimateGate came. That’s when it was disclosed that the
individuals, the scientists in IPCC rigged the numbers and came up
with such an outrageous lie in terms of what causes global warming,
all of that. I will just read a couple of them. One of the
physicists in the IPCC said “ClimateGate was a fraud on a scale I have
never seen before.” Clive Cooke with the Financial Times said “The
closed-mindedness of these supposed men of science is surprising even
to me. The stink of intellectual corruption is overpowering.” The UK
Telegraph, that is one of the largest publications in the UK, said

“TIt’s the worse scientific scandal of our generation.” Nobody talks
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about that but that is the science they are talking about. I really
believe it is necessary to have that as a part of this record of this
meeting.

General Pruitt, in 2012, the EPA and the National Highway Traffic
Safety Administration issued updated fuel economy standards that were
result of a compromise. That compromise was between the Obama
Administration, the automakers and the State of California. Part of
this deal required a review of these regulations in 2018 before —--
these are their words and not mine -- any new standards were put in
place. After losing the election, however, the Obama Administration
broke the deal by prematurely issuing new regulations. This decision
was made unexpectedly and well over a year before the EPA said they
would make the determination. This shortened the timeframe and
process, and this is concerning.

Mr. Chairman, I do ask unanimous consent that the previous EPA
timeline for the expected action on the midterm review be included in
the record.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Inhofe. Attorney General Pruitt, as Administrator, will
you look into this matter to see whether this extreme action was
appropriate or a hasty political decision?

Mr. Pruitt. Senator, as you indicated, the obligation was to
meet the November 2018 midterm review. I think the study that was
completed was finished December 30 and they issued their findings
within 14 days. That time period is something I am not sure normally
happens as far as the time, the velocity of 14 days, but it merits
review. I would review that, ves.

Senator Inhofe. The follow-up gquestion would be, would you
commit to sitting down with the Transportation Secretary, Elaine Chao?
I have already talked to her about this, incidentally. Both will be
confirmed, I am convinced, and you are working to address the impacts
of the EPA’s decision on automobile manufacturers and consumers. Will
you work with her on that issue?

Mr. Pruitt. Absolutely.

Senator Inhofe. Very good. Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Inhofe.

Senator Booker.

Senator Booker. Thank you very much.
Thank you, Mr. Pruitt. I want to jump into one of the areas that
you said is a principal part of one of your achievements. In your

opening statement, you said that as Attorney General you were
confronted with an important water quality issue on the scenic
Tllinois River, the high phosphorous levels that were causing a range

of problems that come from the manure principally from farm animals.
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You go on to state that this was a historic agreement to clean up the
river. It was in your opening statement and a number of the other
documents that you provided.

You also described the agreement with Arkansas as an important
agreement to reduce the pollution again that was the result from
poultry growers, that was “occurring as a result of pollution from
poultry growers.” Are you familiar with this?

Mr. Pruitt. Yes, also discharge from municipalities in northwest
Arkansas as well.

Senator Booker. I think that is an important point, yes. T
would like to ask you some questions about this but I think it is
important. I really dug into this and did some research. I want to
go through with my colleagues what the fact pattern is that led to
this moment where you intervened.

It really starts with a Supreme Court decision way back in 1992,
Arkansas v. Oklahoma. I imagine you are familiar with this Supreme
Court decision that resolved the lawsuit between these two States that
held that basically upriver States, such as Arkansas, must comply with
water quality standards adopted by downriver States and then approved
by the EPA. You are familiar with that?

Mr. Pruitt. I am familiar with the litigation, yes.

Senator Booker. After that Supreme Court decision effective July
1, 2002, Oklahoma actually did adopt a .037 water quality standard for
phosphorous. Importantly, they gave a decade, ten-year phase-in
period before full compliance was required. Then in 2003, your

predecessor, Drew Edmondson, negotiated an agreement with Arkansas,
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which I have read, called the Statement of Joint Principles and
Actions. Mr. Chairman, I'd like to enter that into the record.
Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Booker. In 2003, to give more teeth to this, this goes
to what you were saying about municipalities, it created phosphorous
limits for municipal discharges. That 2003 agreement that I have also
read through also states that Oklahoma will reevaluate the .037
criteria for total phosphorus in Oklahoma’s rivers by 2012.

Then, this is the big part, in accordance with the instructions,
the mandates of the Supreme Court, the EPA gave its approval to
Oklahoma’s .037 phosphorous standard. This was critical because under
the Supreme Court decision, now Oklahoma had a water quality standard
approved by the EPA that was now enforceable against up-States like
Arkansas.

Let’s fast forward to RApril 2012. Oklahoma’s Water Resources
Board reviewed the best scientific information available in 2012. It
reevaluated and reaffirmed the .037 phosphorous standard.

Mr. Chairman, I want to put in an executive summary of that
review.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Booker. Then on June 30th, 2012, the ten-year phase-in
going back to the Supreme Court decision, the actions by Oklahoma, the
ten-year phase-in period was completed in full compliance and the .037
became required. It became now what was required by the States.

Just to recap all of this, because it is a lot, 20 years,
Oklahoma’s EPA approved a .037 phosphorous standard more than two
decades in the making. It had just been reaffirmed by the Oklahoma
Water Resources Board and then the ten-year compliance period phase-in
had expired.

So when you said that you had entered into a second agreement
with Arkansas that, in your words was a historic agreement to clean up
the river, that would reduce pollution from poultry growers, this is
the question that I have, sincerely, I pulled that 2013 agreement and
read it and it was stunning to see that it actually didn’t take any
steps to reduce pollution but actually only proposes another
unnecessary study and attempts to suspend compliance that was two
decades in the making with the .037 standard. It suspended compliance
for yet another three years of pollution.

Isn’t it true that is what the agreement did?

Mr. Pruitt. It isn’t, Senator. There was actually no
enforcement of the .037 standard taking place on Arkansas’ side of the
border. You referred to the Memorandum of Understanding, and I
actually have the second Statement of Principles here before me as
well, that expired in the 2012-2013 timeframe. That is what presented

my office with the opportunity to go to Arkansas to ensure that the
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.037 standard would actually be enforced from a State law perspective
on that side of the border. That had never taken place in history.

You mentioned the EPA. There was no enforcement authority that
had taken place on that phosphorous level by the EPA. Oklahoma had
it, as you have indicated, as a standard but it was not being enforced
upstream in Arkansas. That is what the agreement addresses.

Senator Booker. Mr. Pruitt, I don’t have the seniority or the
stature or the grandchildren of Senator Inhofe so I can’t go over my
time but I will say this. In my next round, I will go back into this,
because the documents don’t seem consistent at all with what you are
saying. In my next round of questioning, I’d like to go a little bit
deeper into this historic settlement.

Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Booker.

I would introduce for the record an article that appeared in the
Tulsa World this past January 12th, 2017 going way beyond the 20 years
of that panel, but 33 years. It is by Ed Fite who served as the
agency Administrator of the Oklahoma Scenic Rivers Commission from
September of 1983 until June of 2016, 33 years. His statement in this
op ed that he wrote is “I have found that Pruitt has always done right
by our scenic rivers. For the first time ever, he has gotten the
State of Arkansas, which happens to have parts of the streams we have
designated as scenic rivers originating in and flowing through their
State, to agree to Oklahoma’s scenic rivers phosphorous standard, an
incredible environmental accomplishment, the effect of which cannot be

understated.”
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[The referenced information follows:]
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Senator Barrasso. Senator Rounds.

Senator Rounds. Thank you, Mr. Chairman.

Attorney General Pruitt, in August 2016, the EPA Inspector
General found the EPA had failed to follow through with its commitment
to update its 2010 life cycle analysis for corn ethanol and has also
failed to perform its legally required comprehensive study on the
environmental effects of the RFS, the Renewable Fuel Standard. EPA’'s
information on ethanol’s life cycle emissions is inaccurate and it is
outdated. Today’s best available science shows that blending ethanol
into gasoline can significantly reduce greenhouse gases. However, the
EPA has failed to update its own science with most recent, best
science that is available and continues to rely on outdated,
inaccurate science when setting national policy, regulatory biofuels
policy.

What are your thoughts on the EPA relying on outdated, inaccurate
science to set federal regulatory policy?

Mr. Pruitt. Senator, I think it is the obligation of the EPA in
taking steps, rulemaking and otherwise, to ensure that it has the most
up to date, objective scientific data possible.

Senator Rounds. Let me follow up a little bit. The current EPA
process for considering the scientific information underpinning major
regulations, I believe, is flawed and it is unbalanced. For example,
the Scientific Advisory Board, or the SAB, is to provide scientific
advice to the EPA Administrator and Congress. But there is a
significant lack of geographic diversity in State, local and tribal

representation on the SAB.
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Can vyou explain to us what your views are on the agency science
and what you envision as the role of agency science at the EPA?

Mr. Pruitt. Senator, as you and I talked about in our meeting, T
think it is important to have that geographical representation better
represented and there are some conflicts of interest application with
the Science Advisory Board that need to be addressed as well, and also
with the Clean Air Science Advisory Committee, which is a standing
committee of the Science Advisory Board.

Senator Rounds. I have got a chart that shows the geographic
makeup of the 2015 chartered SAB. Of the 54 members, the majority of
them come from East or West Coast States. I also have a chart that
shows the number of States that have government representatives on the
SAB.

How would you broaden the geographic scope of SAB members to make
certain that States and wvarious governmental entities are represented?
The one on the left shows the lack of diversity with regard to the
actual members on the board. The one on the right actually shows that
we have a grand total of two States with representation for State and
local units of government on those boards.

Mr. Pruitt. Senator, if confirmed, it is an issue as I have
indicated and we talked about in your office, that is important to
address to ensure there is confidence that science is driving
rulemaking that it is objective and tethered to the rules adopted by
the EPA. So this is a very important issue that needs to be evaluated
and discussed to ensure the efficacy of the science that occurs at the

EPA.
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Senator Rounds. Would you commit to us that you would make an
effort to see that the Science Advisory Board actually reflects some
fairness with regard to geographic diversity as well as recognizing
the important role that local and regional governments and State and
local governments have in determining or at least participating in
these boards and commissions?

Mr. Pruitt. If confirmed, I look forward to working with you on
that issue.

Senator Rounds. Thank you.

Let me finish quickly with just one other item. We have listened
a lot to whether you are working on behalf of industries, whether you
are working on behalf of the folks from Oklahoma, and your role as an
administrator with regard to clean air, water and so forth. As the
Attorney General, you have represented the interests of your State and
both your State’s economy and your State’s environment. Just because
you are pro-economic development and pro-economic development growth
does not mean that you have to be anti-environment. Preserving the
environment and preserving the economy I don’t believe are mutually
exclusive. I don’t think you have to choose between the two.

How would you balance economic growth with making certain that we
have clean air and clean water?

Mr. Pruitt. I think part of it is inherent in the statutes and
the process that the EPA is supposed to conduct. I know sometimes
rulemaking is seen as something that is not terribly important or
something laborious, but the reason rulemaking, the reason Congress

has said you offer notice on a proposed rule and you take comment is
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it is needed to make sure all voices are heard and that there is an
informed decision that regulators are making before they finalize
rules, because of the impact it has on the economy and on the
environment in this instance.

Rulemaking is something we should take seriously and that we
should do so consistent with the framework outlined by Congress so
that all those voices are heard that you are referring to, Senator, in
the rulemaking process.

Senator Rounds. Thank you.

Thank you, Mr. Chairman.

Senator Barrasso. Thank you very much, Senator Rounds. Senator
Markey?
Senator Markey. Thank you, Mr. Chairman.

Mr. Pruitt, earlier today you said the EPA has an important role
in regulating carbon dioxide because of the 2007 landmark Supreme
Court ruling in Massachusetts v. EPA. The EPA Administrators for both
President Bush and President Obama made a decision that carbon
pollution poses a danger to America, otherwise known as the
Endangerment Finding.

Will you promise to keep on the books the scientific finding that
carbon pollution poses a danger to the Bmerican public health and
welfare?

Mr. Pruitt. Two things, Senator. First, with respect to
Massachusetts v. EPA, the Supreme Court said to the EPA that they had
to make a decision.

Senator Markey. That’s right.
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Mr. Pruitt. To determine whether CO2 posed a risk and, as you
indicated, in 2009 they did so. That is the law of the land, those
two cases. There is an obligation of the EPA Administrator to do his
or her job in fulfilling Massachusetts v. EPA and that endangerment

finding from 2009.

Senator Markey. So you will keep that scientific finding on the
books?
Mr. Pruitt. That the endangerment finding is there and needs to

be enforced and respected.

Senator Markey. You will not review that scientific finding-?

Mr. Pruitt. There is nothing that I know that would cause a
review at this point.

Senator Markey. That’s very good.

Massachusetts v. EPA made it possible for States like California
and Massachusetts to set higher standards for the fuel economy of
vehicles using their authority under the Clean Rir Act. This is a
powerful tool for States to reduce emissions and address global
warming.

As a direct result of the Clean Air Act authority combined with
my 2007 fuel economy law, the Obama Administration reached a historic
agreement, with the auto industry’s support, to increase fuel economy
standards to 54.5 miles per gallon by 2025. Those standards are
projected to reduce our dependence on foreign oil by more than 2
million barrels a day, prevent 6 billion tons of carbon pollution and
save consumers more than $1.7 trillion at the gas pump because their

cars will be so much more efficient.
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Those standards are also unleashing a TESLA revolution, clean
energy vehicles all across the Country. Ten thousand people are going
to be employed, for example, in Nevada in this technology area.

You have said you want States to play a larger role in
environmental regulation. In your 2015 testimony before the House
Science Committee you wrote, “The EPA was never intended to be our
Nation’s front line environmental regulator. The States were to have
regulatory primacy.” But earlier today, you wouldn’t commit to
maintaining California, Massachusetts and other States’ ability to
have regulatory primacy as the leaders of the effort to protect their
own States to do what is best for global warming in their own States.

So I am going to ask you again, will you support the statutory
right of States to do more to reduce dependence on foreign oil, reduce
global warming, pollution, save money at the gas pumps and create tens
of thousands, hundreds of thousands of jobs in the clean car job
business?

Mr. Pruitt. I think, Senator, generally, the answer to that
would be yes. But in application with the California waiver that was
discussed earlier, that is an adjudicatory process that I can’t
prejudge what would occur there. As you know, previous Administrators
have either granted or denied that based upon a record that was made.
I do respect and do believe that States have a very important role.
We’ ve acknowledged that or I have acknowledged that today with respect

to the Chesapeake Bay situation, as an example.
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I will look at that issue, like others, to make sure that it is
respected but also is consistent with the statutory framework that you
have outlined.

Senator Markey. Do you support the law that says California has
a right to ask for a waiver?

Mr. Pruitt. It is statutory and it is something the
Administrator has an obligation to do. So yes, I do respect it.

Senator Markey. Do you support the current California waiver for
greenhouse gas standards?

Mr. Pruitt. Senator, that is what would be evaluated. I think
it is very difficult and we shouldn’t prejudge the outcome in that
regard if confirmed as Administrator.

Senator Markey. So you are questioning the current waiver? You
don’t think they’re entitled to the current waiver?

Mr. Pruitt. The waiver is something that is granted on an annual
basis. The Administrator would be responsible for making that
decision.

Senator Markey. You say you are going to review it?

Mr. Pruitt. Yes, Senator.

Senator Markey. When you say review, I hear undo the rights of
the States. I think to a certain extent that is troublesome. Because
obviously, what we have heard all day is how much you support States’
rights when it comes to these issues, but now when it comes to the
right of California, Massachusetts and other States to be able to

reduce carbon pollution, you are saying you are going to review that.

171

ED_001274_00104121-00171



172

My problem really goes to this double standard that is created
that when you sue, from the Oklahoma perspective, from the oil and gas
industry perspective and you represent Oklahoma, you say they have a
right to do what they want to do in the State of Oklahoma. When it
comes to Massachusetts or California, and it comes to the question of
those States wanting to increase their protection of the environment,
protect their victimization from carbon pollution, you say there you
are going to review.

I think the history of the agency in granting reviews that have
been necessary for Massachusetts, for California and other States to
improve the environment are still valid. The science hasn’t changed,
the new clean energy technologies have not changed, the danger to the
public from environmental exposure to carbon pollution has not
changed. So from our perspective, we are fearful of what a review
would actually result in. From my perspective, I think it is going to
lead to you undoing that right of the States to be able to provide
that protection.

Senator Barrasso. The Senator’s time has expired. Thank you,
Senator Markey.

I am going to introduce for the record a report from the National
Energy Assistance Directors Association. These are the State
officials who oversee the financial assistance programs for people to
heat their homes.

The report says that when energy prices go up, higher energy
prices result in 24 percent of the recipients who go without food for

at least a day, 37 percent go without medical or dental care, 34

172

ED_001274_00104121-00172



173

percent didn’t fill a prescription and 19 percent had someone in their
home become sick because the house was cold due to increased energy
costs.

[The referenced information follows:]
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Senator Ernst?

Senator Ernst. Thank you, Mr. Chairman.

Again, Attorney General Pruitt, thank you for being here today.

I would like to go back to something a colleague, Senator
Duckworth, mentioned earlier today, and that is the point of
obligation. The proposal to change the point of obligation under the
RFS is an example of regulatory change that would destabilize the
policy environment if adopted. What is interesting with the point of
obligation, we have two sides that normally oppose each other that
have actually come together. Both biofuel producers and the Rmerican
Petroleum Institute oppose this change, both groups.

I would like to submit a letter for the record showing the united
opposition to moving the point of obligation. Mr. Chair, if we could
have that entered into the record?

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Ernst. I’'d like to revisit this. If you can, yes or no,
as Administrator, will you oppose changes to the point of obligation?

Mr. Pruitt. Senator, as I indicated in my meeting with you, and
I think in response to Senator Duckworth earlier, there is a comment
period in process now at the EPA about the point of obligation. T
think prejudging the outcome of that process at this point is unwise.

I can say to you as I said to you in the office, any steps that I
would take as EPA Administrator with respect to any issues as far as
the RNS program, the Monitor Net Program, point of obligation, all
these various issues that we discussed, the job of the EPA
Administrator is to make sure that the statute is upheld and enforced
and not undermined. The vitality of the RFS Program has been defined
by Congress dating back to 2005. Any steps the EPA Administrator
takes need to be done in such a way to further the objectives of
Congress in that statute, not undermine the objectives of Congress in
that statute.

Senator Ernst. I do appreciate your being objective. I am sure
that Senator Duckworth and I will look forward to continuing to
educate you on those issues. Thank you very much.

I would like to show a chart of the State of Iowa. I would like
to go back to some of Senator Cardin’s comments about who should
define what the expanded definition of Waters of the U.S. is. This is
a chart of the State of Iowa. As you can see, with the expanded
definition, as provided by the EPA, 97 percent of the State of TIowa is
now considered Waters of the U.S. If you are in area like mine in

southwest Iowa here, I live in a Water of the U.S. Most of the State
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is covered by the waters of the U.S. I bring that up, because in a
moment, I am going to show you another picture of the consequences of
the EPA defining what a Water of the U.S. is.

Last Congress, this committee examined the scope of the federal
Clean Water Act Jjurisdiction EPA and the Corps of Engineers claim
today, even without the new WOTUS Rule. The committee found that EPA
and the Corps are already expanding their jurisdiction using the
concepts that they codified in WOTUS. They are Jjust doing it on a
case by case basis.

The jurisdictional claims already being made are very troubling.
For example, the Obama EPA told the public that they will not regulate
puddles. They will not regulate puddles. However, we learned that
the Corps is already regulating puddles by claiming that a puddle in a
gravel parking lot is “a degraded wetland.” A degraded wetland.

The Obama EPA also told farmers not to worry about being
regulated because ordinary farming activities have a statutory
exemption. We learned that the Corps of Engineers and the Department
of Justice have decided that plowing is not an ordinary farming
activity. Explain that to my dear deceased grandfather and my father
whose activities in farming include plowing.

According to the Obama Administration, any plowing that pushes
soil into furrows is not an exempt farming activity because the tops
of plowed furrows can dry out. According to a brief filed by the
United States “the furrow tops now serve as small mountain ranges.”
Right there, folks, small mountain ranges. “These furrow tops now

provide conditions that are not conducive to growth and development of
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wetland plant species. They are mini-uplands.” This is a picture of
these small mountain ranges from the government’s expert report.

Mr. Pruitt, will you commit to me that if confirmed, EPA will
work with the Corps and DOJ to make sure that federal agencies stop
trying to regulate ordinary farming practices?

Mr. Pruitt. Yes, Senator.

Senator Ernst. Thank you for that very concise answer.

Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Ernst.

Senator Duckworth.

Senator Duckworth. Thank you, Mr. Chairman.
Mr. Pruitt, I want to come back to this question again. Let me
just tell you, I played second base as well. This is a hanging curve

ball. You can knock this out of the park with a yes.

Will you commit, yes or no, to reversing the EPA’s current
interpretation that available infrastructure should limit the
requirements to blend biofuels into our fuel supply, given that it
runs counter to congressional intent?

Mr. Pruitt. I don’t want to take any steps to undermine the
objectives in the statute of the RFS as Administrator of EPA.

Senator Duckworth. Will you commit to opposing any attempts to
move the point of obligation from the farmer, the soybean producers,
the corn producers and biofuel manufacturers away from them and
towards the blenders? Because that would be counter to congressional

intent.
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Mr. Pruitt. Senator, that is something, as I have indicated,
that there is an open comment period on that very issue. If
confirmed, I would be dealing with that issue and need to respond to
the comments that have been made as part of the record. It would be
unwise to prejudge that outcome. I can say to you that any steps that
I would take as Administrator would be in furtherance of the RFS and

not to undermine the RFS.

Senator Duckworth. But the comment period has nothing to do with
congressional intent. FEarlier today, you said you would abide by
congressional intent. The congressional intent is to keep that point

of obligation with the soybean and corn producers and the biofuel
manufacturers and not to move away from it, regardless of what the
open comment period says. So you are saying that you are willing,
that your answer is no, because you would be open to moving it away
from the soybean and corn growers, the farmers, towards the blenders
if that is what comes out of the comment period? Is that what you are
saying? That would be against congressional intent though.

Mr. Pruitt. Senator, I think with respect to congressional
intent and the statute, the intent, as far as the point of obligation,
is not addressed in the statute itself. That is a decision and the
Administrator has been involved in that process historically. It's
been subject to much discussion. In fact, the EPA has dealt with this
issue before.

What I am saying to you is, it is the job of the Administrator to
enforce the program, to administer the program, to ensure that the

intent of Congress as far as the RFS is upheld. I will do that.
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To prejudge the outcome of that particular comment period is
something that I can’t do and shouldn’t do at this point. I would
need to respond to that only after being confirmed and going through
the rest of the process.

Senator Duckworth. You’re saying that you would be open to
moving the point of obligation away from the corn and soybean
producers and the ethanol manufacturers, if that is what the open
comment period says? If that is the result, then you would be open to
moving it away from the farmers?

Mr. Pruitt. ©No. I am saying, Senator, that any actions taken as
Administrator that would jeopardize and endanger the RFS as intended
by Congress, I would not take. That is different from prejudging an
outcome in that particular matter.

Senator Duckworth. But the intent of Congress is to keep the

point of obligation with the producers.

Mr. Pruitt. That’s something I am not aware of, Senator
Senator Duckworth. Okay. Let’s move on. I am very concerned
and we will follow up with this in the future. Let’s go to safe

drinking water.

I sat on the Government and Oversight Committee in the House
where in a bipartisan manner we explored what happened in Flint,
Michigan. I was actually flabbergasted earlier today when in response
to my colleague, Senator Cardin, on whether you believe there is any
safe level of lead that children can consume, you responded by saying

“Senator, that is not something I have reviewed or know about. T
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believe there is some concern but I have not looked into the
scientific research on that.”

You are about to become the EPA Administrator. You are seeking
to be the EPA Administrator, and you’ve not looked into the issue of
lead in our drinking water supply? I think that is something,
especially in the aftermath of Flint, that is a serious oversight on
your part. Have you even studied the Flint water crisis in preparing
for this hearing? Do the names Mary Gade and Susan Hedman ring a bell
to you?

Mr. Pruitt. In the situation in Flint, as I indicated earlier,
the EPA should have acted more expeditiously in responding to Flint
and did not. There was indication at the regional level that there
were concerns and there was not a response.

I think that the EPA bears responsibility for what happened in
Flint and would seek to, in the future, avoid those kinds of
situations by being more proactive through the regional
administrators, and the States and municipalities in ensuring the
quality of our drinking water.

Senator Duckworth. As EPA Administrator, will you commit to
appointing a permanent regional administrator to the Midwest region
based out of Chicago, but they cover Michigan? We have issues with
lead in Galesburg, Illinois, for example. And will you give them the
responsibility and the ability to act proactively so that they can
step in when they see that the State is not doing its job in

protecting the safe water drinking supply for its citizens?
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Mr. Pruitt. As you know, Senator, the answer is yes. The EPA
has emergency order authority to respond to situations like you
describe. I think the EPA should step in, in those situations, in a
very meaningful way.

Senator Duckworth. That’s good news, because they did not do it
in the case of Flint.

Thank you. I am out of time, Mr. Chairman.

Senator Barrasso. Thank you very much.

I would like to introduce for the record an article from The
Oklahoman by Rick Green that says J.D. Strong, Director of the State
Wildlife Conservation Department, says of Attorney General Pruitt,
“Attorney General Pruitt has been a really good partner and ally in
making sure we have adequate protections in place for the quality and

144

quantity of water,” said Strong, who previously led the Oklahoma Water
Resources Board and was State Secretary of the Environment. “I have
never seen him put us in a position where we had to compromise

anything to protect the waters of Oklahoma.”

[The referenced information follows:]

181

ED_001274_00104121-00181



182

Senator Barrasso. Senator Boozman.

Senator Boozman. Thank you, Mr. Chairman.

Again, I was the Congressman in the district with the Arkansas-
Oklahoma TIllinois River situation. I was elected in a special
election in 2001 and inherited this. This had been going on for about
ten years. In 2001, from that time on until recently, we probably
worked on this, it seems like every week.

What happened was in 2003, the EPA came out and said the standard
was such that by 2013, the river needed to have an attainment of .037
standard of phosphorous. Arkansas worked very, very hard, changed out
all of its treatment plants in that area. That is one of the fastest
growing areas in the Country. The ratepayers paid for all of that,
hauled out chicken litter and all those kinds of things and made a
dramatic improvement in the attainment.

The problem was, though, Arkansas, and you mentioned, my good
friend, Senator Booker and he is a good friend, mentioned a lot about
Oklahoma this and that. Arkansas never agreed to any of that. So
they were going forward but they felt they could not attain the .037
standard because the first national river is in Arkansas, the Buffalo
River, and it was not at .037, it is pristine.

In good faith in 2005, T believe, the Attorney General in
Oklahoma sued Arkansas. You can correct me if I am wrong on some of
these things. In 2010, in that case, all of the stuff was put in
place but the federal judges never ruled on it so it was open.

Fast forward, 2013 is arriving. Arkansas does still not agree

that the .037 standard is the appropriate one, so they were squaring
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off getting ready to sue each other again. Attorney General Pruitt
and Attorney General McDaniel, a Democrat in my State, got together
and said, let’s not waste a ton of money with lawyers, let’s use
science and things like this to figure this out.

They chose a neutral site, Baylor University, which has an
excellent water department. They came in and did a study and came
back and said .037 is the standard. Right now, the States are living
with that. It was a tremendous effort, took a long time and it was a
very, very difficult situation. So I applaud you.

I want to put in the record a letter from our former Attorney General
McDaniel that again outlines this. It was very, very complimentary of
the Attorney General.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Boozman. Thank you.

Let me quote one of the final paragraphs: “Recent press accounts
regarding these efforts unfairly mischaracterize the work that was
done by General Pruitt and his team. He was a staunch defender of
sound science and good policy as appropriate tools to protect the
environment of the State. I saw firsthand how General Pruitt was able
to bridge political divides and manage multiple agency agendas to
reach an outcome that was heralded by most credible observers as both
positive and historic.”

Again, as someone who was intimately involved in that, more
involved than I wanted to be in things, there really was a heroic
effort by yourself and the people in Arkansas trying to resolve a
difficult situation.

Mr. Pruitt. Thank you, Senator.

Senator Boozman. Thank you. That’s really all I have Mr. Chair.

Senator Barrasso. Thank you very much, Senator Boozman.

Senator Sullivan.

Senator Sullivan. Thank you, Mr. Chairman and General Pruitt.

I wanted to focus on, a number of us talked earlier about the
frustrations that the American people have with the EPA. We talked
about anger, Senator Ernst talked about fear. I believe it extends to
a couple reasons underlying that.

One is the agency currently feels that it is empowered to
regulate literally every nook and cranny of American life. Related to
that, they seem to have very little respect for the rule of law. Let

me touch on those.
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Senator Ernst talked about the WOTUS rule. Literally, the EPA
has claimed the ability to regulate puddles. As a State with, pre-
WOTUS by the way, 65 percent of America’s wetlands in Rlaska, we have
very significant concerns about this.

I want to actually address an earlier comment by Senator
Whitehouse where he said there is nothing in your record that shows
that you have the background to help America’s fishing industry.
Well, I couldn’t disagree more with Senator Whitehouse, who is a
friend and colleague. My State has a fishing industry like Rhode

Island’s. It is a little bigger. Sixty percent of all the seafood

that is --
Senator Whitehouse. It’s considerably bigger.
Senator Sullivan. Thank you.
[Laughter.]

Mr. Chairman, would you please acknowledge that for the record?

Senator Barrasso. With no objection.

Senator Sullivan. Almost 60 percent of all seafood harvested in
the United States comes from the waters of Alaska and it is considered
the best, most sustainable, best managed from an environmental
standpoint, fishery in the world.

Do you know what the number one issue is, the top issue of the
fishermen of Alaska is? It is EPA overreach. Let me give you a
specific example.

This is a regulation, 200 pages, on America’s fishermen, the

ultimate small businessmen and women. This actually requires that
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every fisherman in Alaska, commercial fisherman, requires a discharge
permit to literally hose off the deck of a ship. Think about that.

If you are gutting fish and fish guts or pieces of a fish fall on
the deck of your ship and you hose it down, fish back into the water
of the oceans, you need a permit, 200 pages. This is the kind of
thing where the trust between BRmericans and the EPA has eroded so much
because of these kinds of issues.

If confirmed, will you work with me and others on this committee
to make sure that these kinds of regulations are balancing
environmental needs with Jjobs that are so important? You mentioned it
as a cost. Will you work with us on that and would you care to
comment on a regulation like this, fish back into the ocean requiring
a permit? Congress, by the way, has extended this twice, the
implementation of this, so there is bipartisan agreement that we need
to do something about this overreach. Would you care to comment on
this?

Mr. Pruitt. Senator, I think it is exemplary of a lack of
priority. We have many, like I indicated earlier, 40 percent of our
country i1s in nonattainment under the NARQS Program. We have over
1,300 CERCLA sites in this Country that need attention to move those
areas into remediation and restore those areas for environmental
related issues. I think in some respects what you cite there is Jjust
missed priorities, trying to focus on something like that as opposed
to focusing on these other areas that will really improve tangibly the

environmental protections for people across the Country.
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Senator Sullivan. Let me talk next about the rule of law. I am
glad you emphasized it as a priority. I believe it is one of the
principal reasons again why, again, there is such a lack of trust
between the American people and the EPA. But it is not Jjust a
Republican issue. BAs a matter of fact, there are a number of examples
where this is viewed as a bipartisan issue that we need to address.
You may have seen with regard to the Clean Power Plan, Laurence Tribe,
not known as a strong staunch Republican, Harvard law professor,
stated, “The EPA is attempting to exercise lawmaking that belongs to
the Congress and judicial power that belongs to the federal courts.
EPA is attempting an unconstitutional trifecta usurping the
prerogatives of the States, Congress and the federal courts all at
once with its Clean Power Plan.” Then he stated, “Burning the
Constitution should not become part of our national energy policy.”

You’ve been involved in some of these cases, the Clean Power
Plan, the Waters of the U.S. In both of these cases, courts have
stayed the EPA’s rule. Why do you think the courts have done that?

Do you think the rule of law that has been ignored by the EPA is
something that if confirmed, you will work on to regain the trust
between the EPA and the American people?

Mr. Pruitt. As I indicated earlier, Senator, I think at times
perhaps there those in law and the courts that look at rule of law as
something that is academic and technical. But it is real. It affects
people in very real ways. When you have agencies of any type that act

inconsistent with the statutory authority given to them by Congress,
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it creates the kind of uncertainty that you are talking about. People
don’t know what is expected of them, and paralysis happens.

And so rule of law is important to economic development, it is
important to send messages of certainty, it is important so that
people can plan and allocate resources. There are many laws that
people look at and say, I don’t really like that. So long as they
know what is expected of them, they can plan and allocate resources to
comply. I think that is what is important about rule of law.

Senator Sullivan. BAnd as one of the lead litigators on the WOTUS
rule and the Clean Power Plan and the fact that the Supreme Court and
the Sixth Circuit have put stays on those rules, what do you think
that indicates the courts’ view is of those two rules issued by the
EPA at this moment?

Mr. Pruitt. Well, it is unprecedented for the Supreme Court to
have done what they did in the Clean Power Plan.

Senator Sullivan. Never happened in the history --

Mr. Pruitt. ©Never happened in the history of Jjurisprudence
before the U.S. Supreme Court. That says a lot.

Senator Sullivan. Thank you, Mr. Chairman.

Senator Barrasso. Thank you very much. Senator Moran?

Senator Moran. Mr. Chairman, I yield to somebody ahead of me if
they would yield back to me for the next question.

Senator Barrasso. That would be fine. I have some time that I
haven’t gotten to yet in this second round. We will go shortly to a

third round.
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I wanted to talk a little about the Mercury Rule that the Supreme
Court overturned. They overturned the EPA’s Mercury Rule, finding
that the EPA did not appropriately consider the costs of the rule.
Noting that between the time that the rule is issued and the Supreme
Court decision, three years passed, the EPA Administrator Gina
McCarthy was on a television show a couple days before the Supreme
Court made its ruling, and they said, well, what if the Supreme Court
says you are wrong? And essentially, she said, well, the majority of
the power plants have already decided and invested in a path, because
it is been three years, to achieve compliance with the Mercury Air
Toxic Standards. In other words, she had already gotten her result,
even though what she had done was found by the courts to be illegal.

So I would ask you your thoughts on her statement, and do you
believe that her statement shows respect for the rule of law?

Mr. Pruitt. Well, Senator, this is speculation to a certain
degree, and one of my favorite philosophers is Yogi Berra, and he
said, “Predictions are pretty tough, particularly about the future.”
So I don’t want to be too speculative here. But when you look at the
response of the Supreme Court and the Clean Power Plan, I think
largely the reason they acted in an unprecedented way is because of
what you just addressed, Mr. Chairman, that in response to the
Michigan and the EPA case, there were some comments made that they had
achieved the outcome, despite the fact that it acted inconsistent with
the framework under the law.

So I think rule of law is something, as I indicated to Senator

Sullivan, it is not something that is academic. I think it is
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meaningful. It inspires confidence in those that are regulated. It
gives them assurance that regulators are acting consistent with their
authority, and it allows them to plan and allocate resources to meet
the standard sand meet the objectives that Congress and regulators
established.

Senator Barrasso. Senator Moran?

Senator Moran. Mr. Chairman, thank you very much.

General, you can see by where I sit on the dais that I haven’t
been in the Senate a terribly long time. But one of my causes, upon
my arrival and the discovery of how the Senate works is to try to work
with my colleagues to reassert Congressional authority. In my view,
there is a number of ways we could do that. One, Congress could quit
passing huge pieces of legislation and delegating authorities to
agencies and departments. Another one that we could pursue, and I
hope we will this year, is an appropriations process, by which we have
the opportunity to influence decisions made at the Environmental
Protection Agency and every other agency and department.

One of the things, when we do that by developing a relationship
with an agency head, knowing that, and I guess part of that is that

members of Congress need to have greater levels of expertise on the

subject matter of their jurisdiction. One of the subcommittee I chair
is in the Commerce Committee. It has jurisdiction over the National
Highway Traffic Safety Administration. The Environmental Protection

Agency Jjust last week finalized its greenhouse gas standards for light

duty cars and trucks for 2022 to 2025.
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Now, the law says that it is to coordinate that effort with the
National Highway Traffic Safety Administration. BAnd that agency is
still developing its own process to determine appropriate fuel
standards. I raise this as an example of where, once again, two
agencies instructed by Congress to work together to find a solution or
the right answer to an issue ignore the law. I assume you would
assure me or members of this committee that the Environmental
Protection Agency, to the best of your ability, will obey the law.

But I also assume that you are willing to assure me that when
directed by the law to cooperate with other agencies, to have the
input of an agency that our subcommittee has Jjurisdiction over, as the
person in the Senate responsible for these issues, I go to the agency
that I have the most influence over, and they say, well, EPA’s already
done its thing. I assume we can bring those kinds of practices to an
end.

Mr. Pruitt. BAbsolutely, Senator. I think that interagency
discussion, that collaboration to ensure that there is meaningful
discussion, review of action, takes place. I want to speak generally
to your delegation reference, because I do think that that is a very
important issue that you raise. I think a lot of times, what has
happened is that Congress has spoken in very general ways, I will not
say vague, but approaching vagueness, and giving carte blanche or
substantial authority to agencies without providing the kind of
framework that is necessary for them to make their decision.

From a separation of powers issue, I think that is very

important. I think it is important for Congress, Article 1, to
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exercise its authority and to give the direction to these agencies on
how they should conduct their business. Senator Cardin, in his
comments and questions earlier about the Waters of the United States
Rule, I think that is a problem, presently, largely because the
definition of Waters of the United States in the statute is so wvague
and so general, it creates uncertainty.

So I think making sure that Congress performs its role and the
Executive Branch performs its role in enforcing laws, and we try to do
less delegation and respect separation of powers, is very, very
important.

Senator Moran. I appreciate your reassurance of how you would
conduct, if confirmed, the agency. It also is a reflection upon the
need for Congress to do its Jjob better. Perhaps, I guess you’d have
nothing to do with that. But for me and my colleagues, we need to be
much more precise and clear in legislation and much more likely to
deal in smaller bite-size pieces. Too often I think Congress is
interested, and I don’t want to be derogatory to any of my colleagues,
but too often we look for the headline, we solved a problem, and yet
we complain about what an agency’s decisions are and we have given
them so much authority they have the ability to make what I would
consider, some of us may consider a bad decision.

Mr. Pruitt. And there are important steps that have been taken.

We’ve mentioned TSCA this morning, where you’ve done just that, in his

past year. So I think that is a very important item that you raise,
Senator
Senator Moran. Thank you. Thank you, Mr. Chairman.
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Senator Barrasso. Thank you very much, Senator Moran.

We’ 1l now move to a third round of guestions. Attorney General
Pruitt, you just mentioned TSCA. You sent a letter to this committee
in April of 2015, supporting the Frank Lautenberg Chemical Safety Act.
In fact, the timing of your letter was less than a month after the
bill was introduced, and you were the first Attorney General of the
United States to support the bill.

The bill ultimately received overwhelming bipartisan support in
Congress. It would be your job to implement the bipartisan reforms
and ensure we have consistent regulation throughout the Country.

Would you discuss the plans that you might have to implement this
legislation, and will you commit to implementing the legislation in a
timely manner?

Mr. Pruitt. Senator, and Mr. Chairman, yes. I think in response
to obligations of the EPA, this body has put timelines before the EPA
to carry out certain rulemaking, the Prioritization Rule, the Risk
Evaluation Rule, fees that need to be established, all those are mid-
term in 2017. And I think it is a matter of the EPA Administrator
making that a priority at the agency.

I also think that in response to Senator Gillibrand earlier, and
others have raised this too, there are certain, like PFOA, that need
to be addressed in evaluating that listing under TSCA or perhaps the
Safe Drinking Water Act as well. So I think there are specific
actions that need to be taken, but also the rulemaking process and the

deadlines be adhered to.

193

ED_001274_00104121-00193



194

Senator Barrasso. You made reference to, and I did in my opening
statements as well, to Flint. There was give and take on Flint a
little earlier. The other thing I brought up was the Gold Key mine
spill in Colorado, an environmental disaster caused by the EPA. Last
Friday, the EPA announced that it has denied all claims for the $1.2
billion in lost income, loss of use of property and damage to the
businesses and the property suffered by 73 tribes, by land owners,
local businesses, local governments as a result of the spill. The
EPA’s excuse was its legal interpretation of the Federal Tort Claims
Act. According to the EPA, if a federal agency hurts someone through
a discretionary action, then the Federal Tort Claims Act does not
apply. This doesn’t sound right to me.

So i1if confirmed, will you commit that you will review that
decision and use whatever authority is available to you under the law

to help the people who have been harmed by the EPA’s negligence?

Mr. Pruitt. Yes, Mr. Chairman.
Senator Barrasso. Thank you. Senator Carper?
Senator Carper. Thanks very much. A question. Mr. Chairman, T

know you did not use, when we started this round of questioning, you
did not use like two minutes and 30 seconds of your time. When you
comment like you have just commented, are you drawing down on that two
minutes and 30 seconds?

Senator Barrasso. I am now in the third round of questioning,
yes, sir. BAnd I would reflect that looking back at EPA nomination
hearing processes, when Gina McCarthy was nominated, came to this

committee, Chairman Barbara Boxer, two rounds, first round five
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minutes, second round, two minutes. We are now in a third round of
five minutes, so I think that the Chairman has tried to listen to our
discussions with other members to make sure that all the Democrats and
every member had a chance to have as many questions as possible.

Senator Carper. Thank you. I want to go back to something you
said about one of our colleagues with respect to EPA actually visiting
States and participating in meetings in those States with respect to
the Clean Power Plan. I think it was said that West Virginia, my
native State, native State of my friend of my friend from West
Virginia, that was not visited. We have heard since then from Joe
Goffman, who was counsel to John McCain, EPA Assistant Administrator
for Air, as you may know, he said he personally participated in
meetings on the Clean Power Plan in West Virginia, also in Kentucky,
Texas, Pennsylvania, Nevada, Washington, California, Wyoming, North
Dakota, Colorado, Illinois and I think Nebraska.

I wrote a letter to Gina McCarthy on January 1lth. You may
recall, Mr. Pruitt, I wrote a letter to you on December 28th, and
posed a series of questions to you and asked for your responses by
January 9th. I have yet to receive those responses. I wrote a letter
to her on January 1lth, again, to Gina McCarthy and to Assistant
Secretary Darcy of the Department of the Army. I wrote because we
were getting and hearing on our office a whole list of assertions
about the Waters of the U.S. I think this is maybe instructive for
all of us. The things that we were hearing, people were calling in,

in Delaware. It led us to ask these questions.
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One of the questions was, are the EPA and the Corps currently
implementing a new Clean Water Rule. The assertion was that indeed,
that has been happening. So we asked, i1s that really the case. BAnd
two days later, two days later, we received a response, no, the
agencies are not now implementing the new Clean Water Rule.
Implementation of the new rule is temporarily stayed by the Sixth
Circuit Court of RAppeals. September 2015, the agencies immediately
directed their field offices to stop using the new rule, and instead
resume implementing regulations interpreting the guidance prior to the
new rule. That was one of the questions we asked.

We also asked, because we were hearing assertions otherwise, are
the EPA and the Corps currently pursuing enforcement actions pursuant
to the new Clean Water Rule. And we got on the same date, January
13th, this response, that said no, the agencies are not pursuing any
enforcement actions pursuant to the new Clean Water Rule, and will not
enforce this rule unless and until the Sixth Circuit Court of Appeals
stay 1is lifted.

The next question we asked, because we were hearing assertions
otherwise, does anything in the Clean Water Rule revoke or otherwise
modify the Clean Water Act’s statutory or regulatory exemptions for
farming and ranching? Response, two days later, January 13th, was no,
the Clean Water Rule makes absolutely absolutely no changes to normal
farming, ranching and forestry exemptions established under the Clean
Water Act in implementing regulations.

So question number four, some have claimed that landowners will

no longer be able to rely on the Clean Water Act’s statutory and
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regulatory exemptions for farming and ranching, should the Clean Water
Rule go into effect, because while the statute and regulations remain
unchanged, the agency has narrowed those exemptions in practice
through the actions in the field. Is that true? And the answer is,
not surprisingly, the assertion that the agencies have no application
in statutory and regulatory exemptions for farming, ranching and
forestry is untrue. The agencies have taken no steps intended to
reduce the scope of the exemptions. We have not observed changes by
field offices in the way they interpret or implement these exemptions.
In fact, the Corps has re-emphasized publicly that these exemptions
are self-implementing. Farmers, ranchers and foresters are not
required to get approval from the agencies prior to using the
exemptions.

I raise this because sometimes what people assert to be true,
sometimes it is over the internet, sometimes it is on television,
sometimes it is on the radio, newspapers. Assertions are made. And
in this case, there is a whole long list of assertions that were made,
and none of them were true. They are distortions, untruths about what
the EPA is doing with respect to a regulation that was stayed.

I would ask to, for the record, Mr. Chairman, to be able to submit for
the record the questions that we posed to EPA on January 1llth and also
the responses that we have received.
Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Carper. Thank you. I’'d like to look at a chart, if you
don’t mind. This is a report card that lists 17 counties. How many

counties do you have in Oklahoma?

Mr. Pruitt. Seven - seventy-seven.
[Laughter.]
Mr. Pruitt. Mr. Chairman, can I refer to Senator Inhofe for

these questions?

[Laughter.]

Senator Carper. I was watching, his lips are barely moving as
you speak.

Thank you. At the same time you’ve been suing EPA on its ozone
standards, all the counties in Oklahoma for which data is collected
earned an F from the BRmerican Lung Association for not meeting ozone
health standards. You have 60 counties that the American Lung
Association does not have data on the progress made or not made with
respect to ozone. These are the ones we have information on, 17.
Seventeen counties from Adair to Tulsa. You live in Tulsa, I expect?
Tulsa County. They all got Fs. This is last year, 2016. My question
to you is, what did you do about it? What did you do about it before
or since? Sometimes people may not believe what we say, but they will
believe what we do. What have you done about this?

Mr. Pruitt. Senator, two things. I really believe there needs
to be a tremendous effort made by counties across this Country to move
nonattainment into attainment. Over 40 percent of the Country,

presently 40 percent of the Country approximately is in nonattainment.
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There needs to be great prioritization with EPA and local officials in
achieving attainment.

Senator Carper. But that wasn’t my question, Mr. Pruitt. What
did you do about it? You have 17 counties for which we have data from
last year. What did you do about it? Before or since? That’s what T
am asking you.

Mr. Pruitt. As indicated in our meeting individually, the
primary enforcement responsibility in Oklahoma with respect to air
quality permits and the rest is the Department of Environmental
Quality. And there have been actions taken by DEQ and they
continually work with those counties to reach attainment. And we
provide general counsel advice to that agency in the performance of
their role.

Senator Carper. I am not the attorney general of Delaware, never
had any intention to be, but if 17 of our counties in Delaware —-- we
only have three - if 17 of them or all three of them got Fs, I promise
you, I would do something about it. Thank you.

Senator Barrasso. Senator Inhofe.

Senator Inhofe. Thank you, Mr. Chairman.

Congress recently passed a bipartisan bill, many of us up here
supported it, I know I did, as part of the Water Infrastructure Bill
to allow States to lead implementation and enforcement of EPA’s coal
ash rule through the State-based permit program. That rule is already
in effect, and it is important that the EPA move quickly on this. If
you are confirmed, are you going to get right on this thing?

Mr. Pruitt. Yes, Senator Inhofe.
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Senator Inhofe. All right. Sue and settle, we all know what
that is, we know that groups, maybe some of the environmentalist
extremist groups will file lawsuits against the EPA. The EPA, instead
of defending against the lawsuits, will enter into a resolution behind
closed doors without any public input or participation. These
settlements result in new sets of legally binding priorities and
duties for the EPA that achieve demands of special interests. Can you
share your thoughts on sue and settle?

Mr. Pruitt. Senator, this issue came up earlier. And it is a
concern. Because it is regulation through litigation. There is a
place for consent decrees in our litigation system, but to use a
consent decree to bypass Congress, bypass the regulatory requirements
that you’ve placed upon those agencies, to engage in rulemaking
through litigation is something I think should not occur.

Senator Inhofe. And that is the part that did not come up
earlier. I appreciate that very much.

Lastly, the cost of regulations. As you know, the Supreme Court
overturned EPA’s Mercury and Air Toxics Rule in 2015, because the EPA
failed to, ignored the fact that the cost was $9.6 billion annually of
the rule. ©Now, in fact, the EPA’s regularly-issued rules over the
past eight years are very costly for our industries and our Jjob
creators. According to the CRS, now, the CRS, when they make an
evaluation, are much more conservative. The figure is always a very
conservative figure. But they said the Clean Power Plan would be at

least $5 billion to $8 billion a year. The figures I have heard on
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that are far greater, because it wouldn’t be that much different than
the old systems they tried to do through legislation.

The methane standards on o0il and gas facilities, $315 million a
year. The new ozone standards, $1.4 billion. The 2015 coal ash
standards, $587 million a year. And the 2011 sulfur dioxide
standards, $1.5 billion a year. Now, when you hear this, all this
money 1s being spent on compliance costs by our Jjob creators, people
out there that are working for a living and they are hiring people.
What are your thoughts and what do you believe should be the role of
the costs of EPA’s decision-making?

Mr. Pruitt. I think it is wvery important in the rulemaking
process, Senator. And the Supreme Court and courts have recognized
that very important factor.

I mentioned earlier the case that we were involved in in Oklahoma
involving the regional haze program. That was an example where
Oklahoma actually complied and met and satisfied the requirements
under the statute and the rule. But the steps that were taken were
displaced by the EPA, adding hundreds of millions of dollars of cost
to consumers in the generation of electricity. So costs are very
important. We need to make sure that they are considered. In certain
areas of the statute, as I indicated earlier, they can’t be, under the
Title I NAAQS program. But in that case that you are referring to, it
is an obligation of the EPA to actually engage in a cost benefit
analysis, make a record before it made its decision.

Senator Inhofe. Do you think that the laws that are in the books

right now adequately handle this situation?
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Mr. Pruitt. I do, largely, Senator. I think it is mostly an
application issue that the agency and the regulator is doing its Jjob
under the statute as provided by Congress.

Senator Inhofe. Thank you very much.

Senator Barrasso. Senator Whitehouse.

Senator Whitehouse. And presumably, Mr. Pruitt, it goes without
saying that if the EPA is going to consider cost to the industry of
confirming to pollution guidelines, it should also consider benefits
to the public from cleaner air, cleaner water and the results of that
compliance, right?]

Mr. Pruitt. It should, Senator.

Senator Whitehouse. So we have been talking about fundraising
done by you for the rule of law defense fund during the time when you
were both a board member and for a full year the chairman of the Rule
of Law Defense Fund and the fact that we have exactly zero information
in this committee about that fundraising. We also have zero, and let
me ask unanimous consent for the page from the filing that discloses
that he was in fact a member of the board of directors and chairman of
the Rule of Law Defense Fund.

Senator Barrasso. Without objection.

[The reference information follows:]
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Senator Whitehouse. We also have a meeting agenda from the
Republican Attorney Generals Association during the time that you were
executive committee member of the Republican Attorney Generals
Association meeting at the Greenbrier, which I will stipulate to my
friend from West Virginia is a lovely place to go. The agenda, which
T would like to take this page of and put into the record, mentions a
private meeting with Murray Energy. It mentions a private meeting
with Southern Company. It mentions a private meeting with the
American Fuel Petrochemical Manufacturers. If you will show the
graphic, these are all the same groups that I have been asking about
in terms of your fundraising for the Rule of Law Defense Fund. And
there is Murray Energy, and there is Southern Company, and I am sure
the American Fuel Petrochemical Manufacturers represent a lot of the
others.

As I understand it, we know nothing, no minutes, no statements,
no reports about what took place in those meetings that are described
as private meetings on a sheet that is stamped confidential. Correct?
We know nothing about the content of those meetings?

Mr. Pruitt. Senator, I did not generate the document. I know
nothing about how that document got generated or what --

Senator Whitehouse. Are you denying that those private meetings
took place?

Mr. Pruitt. ©No, Senator. I just didn’t generate the document
and don’t know about the content, other than what you have

represented.
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Senator Whitehouse. Okay, and we don’t know. And because you
were on the executive committee of RAGA, that is information that we

could get, right? I mean, it is available, if there were minutes or

reports out of those meetings, notes taken. But we don’t have them,
correct?

Mr. Pruitt. Senator, that would be a request made to the
Republican Attorney Generals Association. I might add, the Republican

Attorney Generals Association, there is a Democrat Attorney Generals
Association as well.

[Simultaneous conversations.]

Senator Whitehouse. I am not faulting that. I am talking about
private meetings at the time that you were on the executive committee
with some of the really, really big polluters with whom you have been
very closely politically associated.

Mr. Pruitt. There is a Conference, if I may, Senator, of Western
Attorneys General. There is a national association. And they talk
about water.

Senator Whitehouse. I know.

Mr. Pruitt. And there are meetings that take place at each of
those as well.

Senator Whitehouse. The rest of the attorney generals avoid that
because we don’t want to talk about water.

Let’s talk about FOIA. You have had a conversation with the
Chairman about FOIA. As I understand it, there is a FOIA request to
the Oklahoma Attorney General’s office, to your office, for emails

between your office and Devon Energy and Koch Industries and Bmericans
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for Prosperity, the Koch front group, and Murray Energy and the
BRmerican Petroleum Institute. And the information that I have is that
that Open Records Act request was filed more than 740 days ago. More
than two years ago. That in response to it, your office has conceded
that there are 3,000 responsive documents. Three thousand emails and
other documents between your office and these companies. And that in
740 days, exactly zero of those documents have been produced.

Is that acceptable turnaround on a FOIA request, and should we
not be concerned that vyour office is not complying with a FOIA
request that relates so specifically to so many of these companies
that are going to be before you as EPA Administrator if you are
confirmed?

Mr. Pruitt. Senator, I actually have a general counsel and an
administrator in my office that are dedicated to performing or
providing responses to Open Records requests.

Senator Whitehouse. Not very dedicated, if it takes 740 days.
That is still zero.

Mr. Pruitt. But I not involved in that process. That is handled
independently by the administrator and that general counsel in
responding. So I can’t speak to the timeline and why it is taking
that length of time. But I will tell you that our office works, we
actually go across the State of Oklahoma in training with officials
locally in compliance with FOIA and Open Records laws.

[Simultaneous conversations.]

Senator Whitehouse. -- your own training, because it doesn’t

seem to be sticking very well.
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Mr. Pruitt. The representation you made about the timeline, T
don’t know.

Senator Whitehouse. Given how many of these groups have
important financial interests before the EPA, do you not think that
3,000 emails back and forth between you and your office and them are
relevant to potential conflict of interest as an administrator and
should be before us as we consider this?

Mr. Pruitt. Again, I think the EPA ethics counsel has put out a
very clear process with respect to covered entities, as we described
it earlier, and on particular matters and specific cases, I will
follow the advice of that EPA career person, ethics, to make sure that
there -

[Simultaneous conversations.]

Senator Whitehouse. You keep saying that.

Senator Barrasso. The Senator’s time has expired.
Senator Whitehouse. Will you let me finish my sentence?
Senator Barrasso. Please do.

Senator Whitehouse. The problem with that is that if you haven’t
disclosed any of this information, then the EPA ethics counsel would
have no idea to even look. They would have no idea what the risks
are. You can’t say, nobody can look at whether I did this, but by the
way, they’re going to look at it. It just doesn’t add up. Sorry
about going over my time.

Senator Barrasso. Thank you, Senator. I would like to point
out, we had a report cared that was just brought up. And I would like

to introduce for the record a letter from each of the five members of
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Congress from the State of Oklahoma with their steadfast support for
Scott Pruitt, saying, we are proud of his service to our State and are
very confident that he will do a superb job serving our Nation and our
citizens in this new role. Also as a follow-up for the first round of
questions, there was a dispute about a lawsuit against Mahard Egg Firm
and who it was filed by. I have here the complaint in the case, and
it was filed May 18th, 2011, and if you read it, it says, in the State
of Oklahoma, by and through Attorney General Scott Pruitt. So you are
the one that filed the suit, along with the attorney general of Texas
against Mahard Egg Firm. This will be submitted for the record as
well.

[The referenced information follows:]
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Senator Barrasso. Senator Capito.

Senator Capito. Thank you, Mr. Chairman.

Since the Ranking Member mentioned that Mr. Joe Goffman had
visited, I call to the attention in beseeching you that when you are
successfully the Administrator at the EPA that you will listen to
everybody and come to States that are most directly affected. He
mentioned that the Associate Assistant Administrator had made the long
list that he had said.

I would like to point out a clarification. The EPA announced on
September 30th, a day I will remember, because that is the birthday of
my youngest child, they announced where they were going to be going
for their listening sessions. They went to Boston, they went to New
York City, they went to Philadelphia, they went to Atlanta, they went
to Denver, they went to Lenaxa, Kansas, and I wish our Kansas Senator
was here, which I have looked up is a part of the Kansas City
metropolitan area. They went to San Francisco. They went to
Washington, D.C. They went to Dallas, they went to Seattle, they went
to Chicago.

My State, in the last five years, has lost 10,000 jobs, not
wholly because of this, but some of this plays a large part. So I
will go back to my original request, that the people that are affected
by this environmentally and health-wise are just as important as the
people who stand to lose their jobs over this, who then are plunged
into poverty, who then have hopelessness around and in their

communities, who then become addicted to drugs and other opioids. It
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is just a cascading issue. Their lives are Jjust as important. So
that is my plea on that.

Now, last question from me.

Senator Carper. Mr. Chairman, could I ask a unanimous consent
request?

Senator Barrasso. Yes.

Senator Carper. I am sorry for interrupting. But the document

with respect to the outreach that the EPA did, in conjunction with the
Clean Power Plan, it shows from October, I think October 16th, 2014,
something like this, the document records nearly 1,000 meetings,
calls, presentations, conferences, consultations, 1,000, and other
outreach with stakeholders. The document shows these post-proposal
interactions included more than 300 meetings with State and local
stakeholders, had 30 discussions with tribes, 450 meetings with
industry stakeholders, 150 discussions in environmental Jjustice and
scientific stakeholders, dozens more discussions with conveners. And
this goes on and on and on.

In total, the agency received almost 4.3 million comments about
all aspects of the proposed rule, more than any rule in EPA history,
and thousands of people participated in the agency’s public hearings,
webinars, listening sessions and so forth, all across the Country.

The agency made many revisions in the final rule in response to those
comments. Thank you.

Senator Barrasso. Thank you. I would ask that once a questioner
starts, they be allowed to continue. We could get into a lengthy

discussion. The EPA was found guilty of covert propaganda for
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soliciting information through a number of environmental groups. It
continues to be a blot on the record of the EPA, and the question of
this entire Administration and their approach toward abilities toward
the rule of law versus an EPA out of control. So we are going to
allow the guestioner to continue. Back to you, Senator Capito.

Senator Capito. Thank you.

Not to beat a dead horse, but to try -

[Laughter.]

Senator Capito. I will say that the Assistant Administrator
McCabe, when she was telling me that they only wanted to go where
places were comfortable, she looked at me and Senator, we are going to
Pittsburgh. Gee. Thanks a lot. Which is not in West Virginia, T
will make that point.

In any event, my question is, you have said a lot about States,
and I agree, the States should have the primacy, it is in the law.
And that is something that, part of why you have brought suit and part
of the reason you have been successful with other attorneys general.

Let me ask you a question. Let’s say you have a State where you
are the administrator of the EPA, and you deem that that State’s
Office of Environmental Quality, or DEP, which is what it is in West
Virginia, Jjust doesn’t measure up. They are not protecting their
people’s health, they are not enforcing the law. They are in your
judgment and folks that you are working with, are not up to the task

and are letting their people down.

210

ED_001274_00104121-00210



211

What avenues of correction would you have at the EPA, and do you
have, and what would you exercise in that kind of category, and what
kind of judgments would have to be made for those things to occur?

Mr. Pruitt. Senator, I really appreciate the question. I think
there are times where States are recalcitrant, that they don’t perform
the obligations that they have, let’s say, under the Clean Air Act, in
adopting a State implementation plan, or as they adopt the State
implementation plan they don’t take into consideration all the factors
that Congress had put in the statute and the EPA requires. In those
instances, it is very appropriate for the EPA to use its authority
like a federal implementation plan to take over that jurisdiction and
to ensure that the safety and health of our citizens is protected, and
the air quality is maintained and water quality is maintained.

So there is a time and place for that. I think in many
instances, however, over the last several years, it has been the first
response as opposed to cooperation. And a federal implementation plan
is absolutely in order at times.

Senator Capito. Thank you.

Senator Barrasso. Senator Merkley.

Senator Merkley. Mr. Chairman, before you start my clock, I
would like to follow up on Senator Inhofe’s strategy here of
submitting certain facts back for the record. I would ask unanimous
consent to submit for the record an article from the Union of
Concerned Scientists related to the so-called ClimateGate that the
Senator referred to earlier. That notes that the manufactured

controversy over emails stolen from the University has generated a lot
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of heat but not light. The email content being quoted does not
indicate climate data research has been compromised. Most
importantly, nothing in the content of the stolen emails has any
impact on our overall understanding of human activities, driving
dangerous levels of global warming. Media reports and contrarian
claims that they do are inaccurate.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Merkley. Thank you.

Senator Inhofe. Mr. Chairman, since my name was invoked, let me
respond. Were you listening when I talked about the wvarious
publications that have come and talked about how fraudulent it was?
These are publications, science publications, they have gone in and
made their own evaluations. BAnd for the U.K Telegraph to say it is
the worst scientific scandal for our generation, that is very extreme.

Senator Merkley. We could have an entire day dedicated to the
review of the scientific literature on this, and it would weigh very
heavily on the scales in the direction I have indicated in support of
the information presented by the Union of Concerned Scientists. We
may just have to agree to disagree. That is why I submitted it for
the record, we will let the public decide.

Senator Inhofe. And that is why the statement is repeated over

and over again about the science is settled, that is not an accurate

statement.

Senator Barrasso. I would invite the Senator to question the
witness.

Senator Merkley. The beauty of the Senate is we get to have our

own opinions.

Meanwhile, I also wanted to submit for the record in response,
when I was speaking about asthma, Mr. Chairman, you submitted a study
from the National Black Chamber of Commerce. 2&And it is important to
note that that organization has been funded by the American Petroleum
Institute, by a Koch Brothers front group and by Exxon, and that there

is a series of responses that invoke the opposite side of that, and
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the NAACP, which certainly speak for a broad swath of African
Bmericans, takes a very, very different stance. And it had endorsed
the Clean Power Plan.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Merkley. Thank you. I would also like to submit for the
record two articles or two statements from the National Congress of
American Indians and from Latino organizations, a whole group of
Latino organizations, that are very concerned about this nomination.

Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Merkley. Thank you very much, Mr. Chairman.

Then I would like to turn to a question that has puzzled me over
time. And it is in the context of how one evaluates, how one views
the world. I heard one of my colleagues once present it this way. If
you go to a doctor and they say you have cancer, you decide you had
better get a second opinion. You go to a hundred doctors and 97 of
them say you have cancer and you had better act, most people feel
like, 97 doctors said I should act, three said I should go take some
health care supplement. Maybe I had better have the operation.

And that is really the place where we are in climate science now,
where the overwhelming weight of the scientific community weighs in
and says, yes, it is very logical, you can do it in the laboratory, as
Senator Whitehouse noted, that carbon dioxide traps heat. You can do
it in a laboratory that methane traps heat. You can track the change
in the environment of the concentration of those gases. You can see
the impacts on the ground now.

In my home State, you have an impact on the oysters, because the
Pacific Ocean is 30 percent more acidic than it was before we started
burning coal. That is a scary thing, when shellfish have trouble
forming shells. It has an economic impact. Our pine beetles are
thriving because the winter is not cold enough to kill them and so it
is having a huge impact on our forests. That is an economic impact on
rural America.

The southern part of my State has had three worst ever droughts
in the last 15 years. It is a huge impact on agricultural

communities. The streams in Oregon coming from the snow packs have
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been declining in size and raising in temperature, very bad for trout,
very bad for salmon. That is an impact on our fishing community.

So the global warming that is taking place and being driven by
the burning of fossil fuels is having a huge economic impact on the
citizens of my State, my rural citizens, my citizens who depend on
timber, who depend on fishing, who depend on farming. Should the
citizens seek to address this problem? Because we are just on the
front end of this happening.

Ten years ago, we were talking about models that led to the
conversation Senator Inhofe had about ClimateGate, about assumptions
and models. We don’t need models now. We have facts on the ground.
The moose are dying because the ticks are not being killed by the
winter being cold enough. The fish are migrating on the Atlantic
coast and Maine is losing its lobsters to Canada.

These facts on the ground are extraordinarily real. They have a
huge economic impact. And shouldn’t we take a very serious approach
to the urgency of this problem, as we see it descending upon us?

Mr. Pruitt. Senator, I think the EPA, and if confirmed as
Administrator, there is currently an obligation to deal with the
issue. The Massachusetts v. EPA case says that C02 is a pollutant
under the Clean Rir Act. And as such, that is what generated the 2009
endangerment finding. So I think there is a legal obligation
presently for the EPA Administrator to respond to the CO2 issue
through proper regulations.

Senator Merkley. I believe you are acknowledging in that, which

I am glad to hear, that it is a serious problem and that the EPA, that
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carbon dioxide is a pollutant and we have a legal obligation to take
it on.

Mr. Pruitt. I think Massachusetts v. EPA says that.
Counterbalance, by the UARG decision, that came out a few years later,
that you can’t transform a statute, as the EPA sought to do with the
PSD program. So I think the court has spoken very emphatically about
this issue. And the EPA has a legal obligation to respond.

Senator Merkley. And as you kind of rank the urgency with which
you bring to this, do you see it as something that you wake up every
day being, like, the next generation will weigh whether or not we
acted promptly? Or is it more, I have a legal obligation because of
this court decision, so I will have to have some folks pay some
attention to it?

Mr. Pruitt. I think the importance, Senator, it is very
difficult to prioritize. Senator Gillibrand is not here, but when she
talks to me about PFOA and the threat that she is facing in New York,
is that any less important than the C02 issue? It is not. So the EPA
deals with very weighty issues, as you know, water and air quality.

It is a matter of prioritizing the resources to achieve better
outcomes in each. And I think it is very important to do so as
Administrator.

Senator Merkley. I do feel like perhaps you don’t understand the
gravity of the situation, from your response. Because there are
feedback mechanisms that are starting to occur with the open bluewater
in the Arctic, feedback from methane bubbling up from the permafrost,

bubbling up from the peat bogs, bubbling up from what was previously
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frozen methane on the bottom of the ocean that has incredibly
accelerating impact on global warming.

Our rate of carbon dioxide pollution is not decreasing globally.
It has doubled in rate from one part per million per year to two parts
per million per year. So we are on an accelerating curve as a human
civilization. And if human civilization doesn’t get it together very
quickly, we are in very deep trouble. I would hope at some point
perhaps the urgency of the situation would be something you will grab
hold of. Thank you.

Senator Barrasso. Thank you. Senator Rounds?

Senator Rounds. Thank you, Mr. Chairman.

Attorney General Pruitt, last year at an oversight hearing, we
heard reports of the EPA regional offices who are sending companies
information collection requests, or ICRs, pursuant to Section 114 of
the Clean Air Act, regarding their operations, with no explanation as
to the reason for the ICRs. These ICRs, which companies are legally
obligated to respond to, can cost the companies millions of dollars to
collect the information to respond to the request. They often hear no
follow-up from the EPA regarding whether their response was adequate
or what the information would be used for.

Last year, I requested from the EPA a record of the ICRs that had
been sent to U.S. companies throughout the various regions. I was
told by the EPA staff that there was no way to get this information,
because they didn’t have it.

Second, in 2015, I wrote a letter to the EPA Administrator Gina

McCarthy requesting the economic information that forms the basis of
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the Clean Power Plan and the ozone NOX standards. These are the major
regulations that were being quickly imposed on American taxpayers.

The response which I received, it took two and a half months to get
the response, but I understand that I am one of the few recipients of
an actual letter back from the EPA, and I would ask that it be
included as part of the record of the meeting today, Mr. Chairman.

The letter was basically nothing short of referring me to an internet
link that directed me to a web page, the same web page which generated
the questions in the first place. Essentially, they just simply
suggested that I Google it. Not hardly a response that you would
expect back from a federal agency, at least one that was trying to be
responsive with regard to major proposed rules.

Working as a United States Senator, I have found it nearly
impossible to easily access the information that I am looking for. T
can’t imagine the difficulty of a small business, a farmer or a
rancher, when they are seeking to get information from the
Environmental Protection Agency. As the EPA Administrator, the role
which you are seeking, do you believe that this is an adequate way to
communicate what the public and elected officials, and where are your
views on making agency communication and record-keeping more
transparent and accessible?

Mr. Pruitt. Senator, this is actually a common theme. As I met
with many of you on this committee, both Democrats and Republicans, it
was expressed to me that concern about the lack of response by the EPA
at all, in response to inquiries, let alone the time of response. So

I believe it 1is very important, as I indicated in my opening
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statement, to listen, not only to the voices of the American people,
but listen to members of Congress, listen to members of this body with
respect to the issues that are of concern to them in their respective
States. That is something I take very seriously and would seek to
respond very expeditiously to you and to others in this body with
responses.

Senator Rounds. The Ranking Member had asked, and was following
up with questions in terms of your role as the attorney general with
regard to fracking issues in Oklahoma, but also with regard to clean
air attainment levels and so forth. It seemed to me that what you
were trying to portray at the time, and I would like you to expand on
this, because I think this is important, is that you have a different
role as an attorney general than you would be if you were responsible
as the agency within the State who had the direct statutory authority
to respond to those issues. It seems to me that that is one of the
roles that the EPA Administrator has which would be different than
that of attorney general, which is the execution of the laws that we
have passed.

Could you expand a little bit? Because I think this is really
important in terms of the way you perceive your duties with regard to
executing the laws that this Congress has passed.

Mr. Pruitt. Yes, Senator, and I appreciate the question. The
role of Administrator is to perform an executive role, an executive
policy-making role and carrying out the functions and the statutes
that Congress has passed. That is much different than my current role

as attorney general. As I tried to indicate to Senator Carper, in
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respect to enforcement actions in the State of Oklahoma, that is
vested specifically in the Department of Environmental Quality. They
are the ones that bring enforcement actions against companies who do
not comply with air permits, et cetera. We provide general counsel to
them in that process, but it is not our responsibility. But more, it
is not our jurisdiction. And that is important to me, because it goes
back to rule of law, it goes back to process.

I think oftentimes what we see in this Country is that folks kind
of disregard the authority or Jjurisdiction that has been given to them
by the statute of the Constitution and they act anyway. That is what
creates, I think, a lack of confidence in the Bmerican people. So I
try to respect those boundaries. I try to respect my role as attorney
general, stay in my lane, if you will, and provide the counsel and
perform the job that we are supposed to perform to that agency, but
then allow that agency to enforce as required by law.

Senator Rounds. And then very quickly, that also means that with
regard to determining the science behind the laws that we create, as
the Administrator, you are not going to make the determination
yourself. You expect that sound science and the scientists with that
background would be making the recommendations that you would then

face a decision on?

Mr. Pruitt. Yes, Senator, objective and transparent in that
process.

Senator Rounds. Thank you. Thank you, Mr. Chairman.

Senator Barrasso. Thank you, Senator Rounds. Senator Booker?
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Senator Booker. Mr. Chairman, if you would gracefully hold the
clock for a second, because I want to respond very succinctly to
something that you and Senator Boozman said. First of all, to you,
sir, this is my first time going through nomination hearings. You
have been very generous with the way you have been conducting these
hearings. I think it is important that we note that, and I appreciate
the number of rounds that you are doing.

And then to Senator Boozman, I really do appreciate him adding to
the line of ingquiry I am having, he referred to me as a friend, which
means a lot to me. People around here, your colleagues, know that you
have a deep respect for the kind of kindness and just decency that you
represent, a level to which I aspire but have not attained. Thank you
for that. Thank you for indulging me.

Senator Barrasso. Thank you.

Senator Booker. And again, with respect to my colleague, who is
a really good man, if this was between Delaware and New Jersey, I am
the up-State, I would be very happy with the agreement that it seems
that you, you are the down-State. So that is what I don’t understand.
You said earlier in your testimony in regard to this matter that you
have a copy of the 2003 agreement. Do you have that?

Mr. Pruitt. I have the second agreement, Senator.

Senator Booker. Okay, let’s just look at the 2000 agreement. T
know you claimed in your testimony earlier that the 2003 agreement had
expiration on it.

Mr. Pruitt. There was a ten-year period. But that needed to be

reevaluated. This is the second statement I have here, Senator.
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Senator Booker. I just want to clarify that it is a
contradiction. There is no expiration on the 2003 agreement. It had
a reevaluation, a period in which it would be reevaluated. And it was
reevaluated by your State with involvement of the EPA and the
involvement of Arkansas, and they came up with the same .037 standard.
And if you look at the provisions of what you do have in front of you,
the 2013 agreement, and I have a blow-up of page 4 of that agreement,
it states that, starting here, it states that Oklahoma, through the
Water Resources Board, will propose a rule amendment that removes the
date to achieve full compliance with a numeric phosphorus criterion
set forth in Oklahoma administrative code. Then it lists these two
codes.

If you look at those two codes, what those two codes do, you know
what they are, they said the sections of phosphorus concentration
shall not exceed .037 by June 30". It is removing the June 30
deadline in these two statutes.

So that is what is frustrating to me, is that this is what you
are heralding as a great agreement. But you already had, in the year
2013 agreement, it is clear that you are doing, to me, and I don’t
know any other way of reading the facts, is that you take a binding
rule of law and you suspend it for another three years, allowing more
pollution to take place.

Mr. Pruitt. Senator, that is not, the issue here was not whether
Oklahoma could enforce its .037 standard, it was whether Arkansas was

going to adopt that standard on that side of the border. That had
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never taken place in history. That was the concern of Oklahomans.
That was the concern of Mr. Fite at the Seneca-Illinois River.

Senator Booker. So I am going to stipulate to what you said,
because I am running out of time, sir. I agree with you, whether
Arkansas was going to be able to live up to that standard. But you
are the Oklahoma attorney general. And this is what I want to say.

As soon as you did this so-called historic agreement that set it back,
you basically turned to the EPA with a rule, with the power of law of
the Supreme Court and said, okay, back off my corporations.

Why do I say that so confidently? Because I pulled a letter from
Tyson Foods that literally six days after your so-called historic
agreement of suspending this rule for three years, they are delighted.
They write to the EPA and say, hey, you may have not only heard of the
February 20" agreement by Oklahoma and Arkansas officials to jointly
conduct a comprehensive study of concentrations and impacts in the
Tllinois Rivershed. They are excited. They literally say,
compliance, however, with the now .037 has been suspend. So lay off
us, EPA, under this agreement, until the study process is completed.
In conclusion, the bi-State agreement has suspended implementation
date of .037 during the term of the agreement.

Industry is really happy about this, and believes, and of course
this letter, you are saying Tyson is wrong, they believe that what you
did is give them, the EPA, with the power of the Supreme Court and 20
years of work that predecessors of yours had done, the power to

suspend that power over them to comply with the law.
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So that is really what I am struggling with. On one hand, you
say that you filed lawsuits against 14 people, against the EPA. It is
this idea of federalism, of Oklahoma sovereignty, Oklahoma States’
rights, you are fiercely fighting for Oklahoma. And on the side of
the polluters. You say the EPA is attempting to do things.

But then on the other hand, in this case that you are talking
about, you switch suddenly to say, well, Oklahoma’s water quality
standard for phosphorus, that has been worked on for 25 years, armed
with an EPA approval, armed with a Supreme Court decision, on point
saying that up-river States are bound, industries believe that they
are bound, but suddenly you are no longer fighting for Oklahoma. You
are fighting to protect industry, on the side of industry again.

Mr. Pruitt. I can assure you, Senator, that industry didn’t
think they were bound.

Senator Booker. Why did Tyson write the letter, sir?

Mr. Pruitt. I don’t know why they sent that. Because as Senator
Boozman indicated earlier, the phosphorus level at .037 was
unenforceable on the Arkansas side of the border. That was the
concern. Until this agreement that we have here was negotiated and

signed by Arkansas, that had never occurred in the history of

Oklahoma.
Senator Booker. But sir, Arkansas was party to the 2012
scientific investigation. They are bound by the Supreme Court case

which I pointed out to you already, and I can read you the binding
paragraphs, bloodened by the EPA and obviously understood by industry

that they were bound by that standard. Your agreement didn’t stop it.
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It extended the period in which people could pollute. I don’t
understand how that could be historic.

Mr. Pruitt. Senator, I think as you look at what was achieved
between Arkansas and Oklahoma, you had the Arkansas attorney general,
Ed Fite, who had been involved in these issues, as indicated earlier,
since 1983, trying to enforce and obtain water quality that improved
the Seneca-Illinois River, he cited the historic results in this
matter.

So I am unaware of the letter that you are referring to, but I
can assure that industry was not, not at all excited about .037 being
enforced on the Arkansas side of the border.

Senator Booker. And I will conclude just by saying, sir, it is
clear that industry was excited about the three-year delay that you
bought them to continue to pollute. It is written there in a letter.
It seems to me the theme in your work is not federalism and States’
rights, but deregulation in siding with polluters against the
environment and public health standards. It is unfortunate to me that
that, unless you can show me something different in the way that this
actually helped to clean up the river quicker, but I just don’t see
that at all in the evidence and the facts that I have before me.

Senator Barrasso. Thank you very much, Senator Booker. Our next
questioner is actually Senator Boozman. Since we have Oklahoma and
Arkansas both here, I don’t know if you have a question, Senator
Boozman, or if you just want to make a comment about this agreement,
since both of the States are here. You represent the Congressional

district directly adjacent.
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Senator Boozman. I want to make a quick comment and then after
that, I think all of my questions have been answered. I would yield
back if we can have agreement.

I think the thing, Senator Booker, to understand is that first of
all, the water was not being polluted at that point. Arkansas had
made tremendous improvement over the years, and had just, our
discharge in Springdale, Fayetteville, Rogers, Bentonville, the major
communities there that have grown tremendously during that time frame,
their discharges were down to very admirable levels. So all of that
was being done.

The question was, was .037 fair versus .04 or .05. BAs T
mentioned earlier, our most pristine river in Arkansas was not at
.037. So we didn’t feel like we could do that. So Oklahoma was happy
with all this stuff. Arkansas is not. And because of that, in 2013,
as the agreement ran out, they were prepared to go back to court
again. This thing had been litigated since the Supreme Court finding
back in the 1990s all along the line.

To be honest, I am not happy with the .037. I think it is too

stringent. I would challenge to find a river in New Jersey that meets
that standard, and you can’t do it. It is a very, very stringent
standard.

So it wasn’t continuing to pollute and things like that.
Tremendous progress made on the Arkansas side. Everyone agrees with
that. It was, where do you draw the limit.

So often with the EPA, and this is so important, we have had on

the committee, we have had the gentleman that represents the water
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district for this huge area. They spent a billion dollars doing a
great job of cleaning things up, raising everybody’s rates. EPA has
come back and wants them to spend another billion dollars for a tiny
fraction that everybody agrees would not have any impact on the water
quality in the river. These are the kinds of things that you get
into.

So again, I am really not happy at all about the .037. I think
that Tyson and the industry were happy in the sense that you would
have a situation where you would have some finality, you would have
some resolution so that everybody could go forward.

Senator Barrasso. Senator Ernst, any final comments or thoughts
or questions?

Senator Ernst. Thank you, Mr. Chairman. I don’t have any
further questions. Whatever additional questions I have, I will
submit for the record.

But I do have some closing comments. I do want to push back a
little bit on the Ranking Member’s comments earlier. I had gone
through a series of examples of overreach by the government with the
expanded definition of Waters of the U.S. And the Ranking Member had
stated that he had a letter that he had received from Administrator
Gina McCarthy. And I have no doubt that she was answering those
questions honestly, because she wasn’t the one making the statements.
The statements that I presented came from the Corps of Engineers and
the Department of Justice.

Now, I know this to be true: these are not as implied from some

obscure website off of the internet done by some blogger in a basement
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somewhere. The comments actually came from this committee, case
studies from this committee, September of 2016. These are examples of
case studies from all across the United States. I will cite just one

that I opened up to.

A landowner in California received an investigation letter from
the Corps, informing him that disking performed by a tenant farmer on
his land may have resulted in an unauthorized discharged into WOTUS,
and that regulators had opened a case against the landowner. They are
being implemented, case by case. This letter came as a surprise to
the landowner, who had been disking this particular site periodically
over the last 15 years to sustain grazing conditions for his cattle, a
practice he believed was normal, until he received this notice.

The court told the landowner’s consultant that all disking for
any purpose and at any depth with any potential WOTUS is a discharge
into WOTUS and in the absence of a permit, represents an unauthorized
discharge in violation of the Clean Water Act. This is an actual
letter from the Corps that was submitted to this committee, the EPW
committee, last year.

So this is not made up. This is a very real impact to all
Bmericans. So I appreciate your stance, Attorney General Pruitt, that
if you are confirmed, you will work with those that wish to continue
farming and normal practices. But this is not made up, folks. We
just need everyone to understand that the Corps, the DOJ and the EPA
have gone beyond what we consider to be reasonable application of the

law. Thank you very much.
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Senator Carper. Mr. Chairman, if I could just respond very
briefly. The letter that I sent on January 11" was not just to the
EPA. It was to the head of the EPA and also the Assistant Secretary
at the Army, Department of the Army, who is in charge of the Army
Corps of Engineers. So it was really to both, both EPA and the Army
Corps of Engineers. I gave them a half dozen or more gquestions and
said, these assertions that we are hearing, what is the truth? And
they responded jointly.

Senator Ernst. And if I can respond to that, I apologize,
because I was going to use Senator Rounds’ letter as a prop. I had
not seen a letter from the EPA. I had written Administrator Gina
McCarthy nearly two years ago on some issues that I was wanting
addressed for Iowa. And I invited her to come to Iowa and visit. She
never, ever responded to me or my staff.

Thank you, Mr. Chairman.

Senator Barrasso. Senator Markey.

Senator Markey. Thank you, Mr. Chairman.

Mr. Pruitt, you have criticized the Obama Administration on a
number of occasions for allegedly “colluding with environmental groups
to engage in sue and settle tactics.” You just reiterated your
concern to Senator Inhofe.

But in December, many of your co-plaintiff attorneys general, who
are suing the EPA over the Clean Power Plan, sent a letter to
President-Elect Trump, urging him to settle their lawsuits related to
the Clean Power Plan. That sure sounds like an invitation to engage

in sue and settle to me.
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To avoid the appearance of entering into sweetheart settlements
on the Clean Power Plan cases, will you commit to recusing yourself
form all ongoing litigation that you are involved in?

Mr. Pruitt. Senator, I would say to you that the sue and settle
practice, whether by this Administration or future administrations, is
a practice that should not be followed. I believe that regulation
through litigation is wrong. I believe that the rulemaking process
that Congress has established should be respected by agencies, not
only the EPA, but across the board.

I would mention one case to you.

Senator Markey. It looks a lot like that is what the attorneys
general are doing, who are suing. And you are a co-plaintiff in this
case on the Clean Power Plan. Will you recuse yourself from any role
in the settling of these cases, in the negotiation on a settling of
these cases?

Mr. Pruitt. The sue and settle practice should not be used by
any administration to regulate. We have experienced in Oklahoma a
case involving the Fish and Wildlife and Endangered Species Act in the
relisting of the Lesser Prairie Chicken that impacted our State. So
sue and settle is wrong.

Senator Markey. Are you giving me a yes, that you will not
settle with these attorneys general?

Mr. Pruitt. I will not engage in a sue and settle practice, if

confirmed as EPA Administrator, at any time.
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Senator Markey. Will you negotiate with them to reach a
settlement, such as has been recommended by the attorneys general who
are the plaintiffs in this case against the Clean Power Plan?

Mr. Pruitt. Senator, it is a belief of mine that the use of sue
and settle is a practice that should not be done by any agency of the
U.S. Government.

Senator Markey. Right. So will you recuse yourself from any
involvement in this litigation as it is being decided?

Mr. Pruitt. As I have indicated to you, Senator, the EPA ethics
counsel, career staff at the EPA, has said that a particular matter, a
specific case that those will be evaluated at the time. T will seek
their counsel and comply with their counsel.

Senator Markey. Honestly, Mr. Pruitt, there is no bigger case
than the Clean Power Plan. It goes to the promise that the United
States is making to the world that we are going to reduce
significantly our greenhouse gases. So this just goes to you as an
individual saying that since you brought the case, with these other
attorneys general, that you will now recuse yourself. Since you are
in fact the plaintiff and defendant in this case if you are confirmed
as the EPA Administrator.

Mr. Pruitt. Senator, as I indicated to you earlier, and I am
sorry to interrupt you, but as I indicated to you earlier, I will
recuse if directed by the EPA ethics counsel, career staff at EPA
ethics. You know these individuals. They have been there, and I will

follow their counsel and guidance.
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Senator Markey. All right. I know I am not going to get you to
recuse yourself from any of these cases, but I am just telling you, it
is going to wind up being a huge conflict of interest if these
attorneys general get to settle on their terms with the Trump
Administration and you are sitting there in the middle of the room as
that occurs.

Now, let me go to another subject, and that is this bottle of
Trump water. Trump water, natural spring water. On the label it
says, “pure, fresh and free from contaminants. This is water the way
it was meant to be.” Trump hotel guests have the luxury of drinking
this water if they don’t trust what comes out of the tap. Low-income
communities across our Country do not have the same luxury. Do you
agree that the EPA plays a critical role in ensuring that all
BAmericans, regardless of racial, ethnic or economic backgrounds, have
a right to clean water, free from contaminants?

Mr. Pruitt. Absolutely. In fact, Senator Booker and I talked
about environmental justice in our meeting.

Senator Markey. That is great. As the widespread lead
contamination in Flint, Michigan’s water supply tragically reminds us,
low-income and minority communities often bear far greater
environmental burdens. Yet you told Senator Cardin earlier today that
you didn’t know if there is any safe level of lead. But scientific
experts, including the CDC and World Health Organization, have

concluded that there is no safe level of lead exposure.
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Will you commit to making environmental justice for poor and
minority communities an immediate priority of the EPA, if you are
confirmed as Administrator?

Mr. Pruitt. T believe it is a very important role of the EPA
Administrator.

Senator Markey. Well, minority communities often don’t have the

money -

Senator Barrasso. The Senator’s time has expired in the third
round. Thank you.

Senator Sullivan.

Senator Sullivan. General Pruitt, I Jjust have one final
question. We talked about some of the challenges that we have, this
committee has been working on infrastructure issues. There were a lot

of discussions last year about Flint, Michigan and aging
infrastructure, which I think is a concern at the State and local and
federal levels.

There is also a challenge in certain parts of the Country on no
infrastructure. None. No clean water and sewer. My State has over
30 communities that don’t have any clean water and sewer. In terms of
the diseases and the living conditions in communities like that, as
you can imagine, it can be very difficult. So in a bipartisan way,
this committee acted last year, established a new program for
disadvantaged communities, small communities, to work on those kinds
of issues for different communities, whether Alaska or other parts of
the Country, that literally live in third world conditions in some

communities. So that would be administered by the EPA, this new
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program. I Jjust want to get your commitment to work with us to fully
fund that new program to work on those kinds of issues.

Mr. Pruitt. As we talked about in our meeting, Senator, T
believe sometimes when infrastructure is referenced, we think roads
and bridges and we don’t think water infrastructure. I think all
those are important, and I would make that a priority interfacing with
Congress if confirmed as EPA Administrator.

Senator Sullivan. Great. Thank you.

Senator Barrasso. Thank you, Senator Sullivan. I want to thank
all the members for the respectful way in which the business was
conducted today. Members may also submit follow-up written questions,

but it seems that everyone had plenty of opportunity to ask oral

questions. Schedule for the close, the recording for the close of
business Thursday, January 19th - Senator Carper?

Senator Carper. I thought we were going to do one more.

Senator Barrasso. I thought three rounds was the longest in the

history of this. The last, the only other time there were three
rounds was Christie Todd Whitman in 2001. Those were three rounds of
five minutes each. And the reason that she as a Republican nominee
was given three rounds is that the Chairman of the committee was Harry
Reid. So three rounds, the witness has been here since 10:00. It is
now 4:30, so he has been six and a half hours, and three rounds. By
any criteria that one would use, each of five minutes, when Gina
McCarthy was nominated, and I had significant numbers of questions,

Barbara Boxer limited me to one five-minute round and one two-minute
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round. We have more than doubled today that amount of time for
questioning.

Senator Whitehouse. Mr. Chairman?

Senator Barrasso. Senator Whitehouse.

Senator Whitehouse. I am certainly not saying that you’ve been

unfair with us, but until this wvery minute, I don’t think it has been
clear to anyone that there was a three round limit. T believe you
opened the hearing by saying that we would go on until people’s

questions were answered.

So this is a bit of a novelty. But again, please don’t take it
as a criticism of your fairness. I think that you have been fair.
This is just news. &And I do have a bunch of guestions right here that

I’d hoped to ask as what I expected to be a final fourth round.

Senator Barrasso. Then I would invite you to please submit those
follow-up written questions by tomorrow close of business.

Senator Carper. Mr. Chairman, could I be recognized?

Senator Barrasso. Yes, sir. Senator Carper, and then Senator
Booker.

Senator Carper. I appreciate the way you’ve conduced this
hearing today. I appreciate all the members coming and coming back
again and again. When we were talking a week or two ago about the
hearing, whether to have one day of hearings or two days of hearings,
our side was interested in having two days of hearings. We were
interested in having an outside panel, and it was explained to us that
that is not really the tradition of the committee, to have an outside

panel.
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But you, Senator, preferred to have it in one day, and we’ll stay

as long as people have questions, I think those were almost exactly

your words. And that is hard to argue with, to stay as long as people
have questions. Some of the folks have some more questions. I know I
do. BAnd we are not running out the clock on those gquestions. I would

just ask that you think back on our earlier conversation and you see
your way clear to have one more round and we’ll call it a day.

Senator Barrasso. Yes, well, I would say a couple of things.

One is, I offered to start the committee meeting earlier today,
because there are many of us who have commitments into the evening,
people from our home States who are here for the inauguration
activities. We have commitments for our home States. And the idea of
starting at 9:00 was rejected. And we wanted to go along, right
before the third round, I said, now, if there is going to be ongoing,
maybe we should take a break, give the witness an opportunity to take
a break, you said, no, let’s plow on.

The witness has been sitting there now for just about three
hours. And depending on wishes of the committee, my preference is to
say, we have done more than ever done in the last 16 years or 17 years
for nominees. If people have one or two questions, I would want to
give the witness an opportunity to stretch his legs. I will be happy
to stay. And we can come back with a three-minute round.

But I just think - people have obligations and commitments. And
we thought we would be completed by now. It does seem by many of the
end, and for people who are here now, they could go. So we have three

members, if you want to go two to three minutes or one or two
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questions, I think we would be able to accommodate. But to bring back
the entire committee and go into the night -

Senator Carper. I am not suggesting we bring back the entire
committee. Let me just suggest that if we can, we can agree here.
Those that are here today, right this moment, if they have questions,
give them five minutes. BAnd then when they’re done, we are done.
Senator Barrasso. Any objection from our side? Senator Inhofe.
Senator Inhofe. Though we would be able to yield back any time that
we had, if we didn’t want to use it.

Senator Barrasso. Sure.

Senator Carper. Or you could yield to us.

[Laughter. ]

Senator Inhofe. I can only say that I have chaired this
committee for quite a number of years. I have been through this once
before and there is always an effort by those who are perhaps not
really satisfied, as some of the others might be, to try to make it
continue on and on and on.

I would prefer to go ahead. I think we have all had adequate

time, and be prepared to vote.

Senator Barrasso. Well, we don’t have a vote scheduled for today
on this. We don’t have an agreement on that. So it wouldn’t be a
vote. I would say, 1f we —--

Senator Inhofe. Well, if that is the case, then we can confine

it for the record, any questions that they have.

Senator Barrasso. Any other suggestions?
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Senator Mr. Pruitt. Mr. Chairman, I think you’ve been
exceedingly fair, particularly relative to the confirmation of Gina
McCarthy. And I think it is purely within your call to have
additional questions be submitted for the record. The opportunity for
the witness to answer all the questions, he’ll still have to do it
before his confirmation. But relative to any other EPA Administrator
hearing, you’ve been very generous, very fair, and I think that, in
retrospective, I think that is a very fair outcome, to still ask the
questions, just submit the questions for the record.

Senator Carper. Can I respond to our colleague from Alaska? I
don’t know if you remember a year or two ago, there was a joint
session of the House and Senate committees, environment committees.
And the witness was Gina McCarthy. 2And I arrived four hours into the
hearing. And after a while, I was recognized to ask a question. And
my first question of Gina McCarthy was, you’ve been here for four
hours, haven’t you? She said yes. And I said, is there any question
you haven’t been asked that you wish you had been asked? And she said
yes. I said, what is it? She said, I wish I’'d been asked if I needed
a bathroom break.

[Laughter.]

Senator Carper. I don’t know if the witness could use a bathroom
break. But if you need one for a couple minutes, we could arrange
that.

Here’s what we are asking for. Five minutes, Cory Booker,

Sheldon Whitehouse, Tom Carper. We ask our gquestions and we are done.
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That’s it. Can you handle that? Why don’t you say yes? We’re

wasting a lot of time here.

Senator Barrasso. As you said, you have a couple of questions.
Let’s go three minutes each and we’ll call it good. You’re up.

Senator Booker. Mr. Chairman?

Senator Barrasso. Senator Booker.

Senator Booker. I’'d asked to be recognized earlier. I do want
to -

Senator Barrasso. I apologize. Yes, sir.

Senator Booker. I just want to repeat, I do think what Senator
Sullivan said, you have been very, very generous, it is true. T

appreciate what seems like an accord right now of a few minutes now.
I’'d appreciate that.

One thing you didn’t mark, which I think should be really
important, is I have no sympathy for the nominee and his endurance. T
do have for his family, behind him, who has sat through this. I Jjust
want to mark for the record that they are true champs. I think that
is important to know. I thank them for their indulgence. ©Not the
nominee, but them.

Senator Mr. Pruitt. I would just say that is more evidence that
he cares for the children of Oklahoma.

[Laughter.]

Senator Barrasso. I would just say, more people vote for me
because of my wife than vote for me, and I would suggest for you as
well, in the case of this nominee.

Senator Carper. Let me yield to Senator Whitehouse.
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Senator Whitehouse. I just want to touch on two things, and then
we’ll wrap up. The first is that on your questionnaire you listed an
email address with a me.com domain as your business email. You also
have an ORAG.ok.gov address. Are there other email addresses that you
have and are the other email addresses that you use for business other
than your me.com and your ORAG.ok.gov email addresses?

Mr. Pruitt. I am sorry, Senator. The “me” address is not a
business email address. I am not sure why it was designated as such.

Senator Whitehouse. Well, maybe we can just correct the filing
on that.

Mr. Pruitt. There are no other email addresses, if that is your
question, Senator.

Senator Whitehouse. We have gone through the cases that you list
as your environmental cases. When we take out the cases that were
started by your predecessor, Drew Edmonson, and when you take out the
cases that are fish kill cases, which I understand is a formulaic
matter that is resolved by letter at the staff level, you count the
fish, you pay the fee, and when you take out the qui tam cases, which
are, for those who aren’t lawyers, a private individual who brings an
action and then the attorney general can step in and take the action
over if they want, but it is brought in the first instance by a
private individual. And then if you take out the cases in which you
sued EPA, there is virtually nothing left.

And in addition to that, we have that you closed the
environmental protection unit in Oklahoma as a free-standing unit.

You told me when we met that you had rolled it into your federalism
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unit. But I was Jjust on the federalism unit is website, and the word
“environmental” doesn’t even appear on that. It appears to be run by
the Solicitor General. It says over and over again that it is

involved in appellate litigation. 2&And of course, i1f you are bringing
an action, you are not starting at the appellate level.

Mr. Pruitt. Senator, if I may, the Deputy Solicitor General,
Clayton Eubanks, was actually employed by the previous attorney
general. He has been designated the Deputy Solicitor General and is
responsible for environmental related advice and consent to those
agencies.

Senator Whitehouse. Yes. That’s a different function, though.
That’s a different f unction than to bring an action. I have been an
attorney general, too. I know the difference. The attorney general
has an obligation to provide lawyers, to give advice to agencies. But
you also have the authority to bring criminal actions, if you wish.
And you have the authority to bring civil actions, if you wish. And
it is those authorities that I believe have not gotten much attention.

And the last piece of that, because you will have a chance to
respond, but I am on a short clock, is that there was in Oklahoma an
environmental crimes task force that your predecessor led. It
describes, and I would ask to have these documents put into the
record, from 1997 to 2010 the OECTF, the Environmental Crimes Task
Force or the Environmental Protection Unit, in conjunction with EPA
and other entities, conducted 142 criminal investigations, resulting
in 56 prosecutions. Criminal cases resulted in individual convictions

on 110 felonies, 21 misdemeanor counts, corporate convictions, 10
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felony and 3 misdemeanor counts, $8 million in fines, 28 years of jail
time. We can put it in the record.

Do you even participate in the Oklahoma Environmental Crimes Task
Force still?

Senator Barrasso. Without objection.

[The referenced information follows:]
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Mr. Pruitt. Senator, as I have indicated, we work each day with

our Department of Environmental Quality on enforcement along with

other agencies. I guess it is a matter of “who takes the credit” for
that type of enforcement. But those individuals have offered
statements to this body. They are a matter of the record. You've

heard statements that the Chairman has referred to that we have worked
diligently with those agencies to enforce appropriately. And I would

refer to their statements in response.

Senator Barrasso. Thank you, Senator. Senator Booker?
Senator Booker. Thank you very much. First of all, I appreciate
your talking about environmental Jjustice and mentioning that. We did

talk about that, and I felt good about your personal commitment, at
least to me, that you would pursue that.

I just want to go through this last point. I want to put
together a fact pattern here to let you have at it and dispute it. I
know there is at least one point in here you dispute, and I really
want to get to what I draw from the facts. And you can, again, have
the last word.

So what I am seeing, that I put together all the facts, just a
pattern. There’s a litigation from your predecessor that you declined
to conclude when you got in against polluting poultry producers who

were dumping hundreds of thousands of tons of chicken waste into the

Tllinois River watershed. You shut down the environmental enforcement
unit in your office. This is the one I know you do not agree with me
on. But I see it as that you also attempted to suspend Oklahoma’s

water quality standard for three years.
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But the last fact, and again, you have the last word here, sir,
is that you also supported a constitutional amendment, State Question
777, the so-called Right to Farm amendment, that would have made it
more difficult for the Oklahoma State Legislature, again, you talk
about federalism, now trying to take the teeth out of the Oklahoma
State Legislature and local governments to enact their own
environmental laws in the future,

And this kind of support, and I looked all throughout the

magazines, you are going in support of this, it is clear. Here you
are in the pro and con about supporting 777. Here is, most of the
editorial boards were against you on this in your State. Here’s one

from Tulsa World Endorsement that said the measure would prevent
future State and local regulation on farming and livestock activities
unless the State has a compelling State interest, a very high legal
standard, as I know, not the lawyer that you are, sir, but I know that
is a very hard one, standard, to meet.

So this is the challenge, this idea that you are supporting
federalism versus, it seems to me, a pattern of you being on the side
of the polluters, and even trying to take the teeth out of the State
Legislature’s ability to regulate these harmful environmental toxins.
I am happy that this ballot initiative was overwhelmingly defeated by
Oklahoma voters. But as I see you ascending potentially to this very
important position, sir, I just worry about whose side you are going
to be on, given the fact pattern that I have about big industry, about
big pollution, especially as I know the billions of animals that we

have in CAFOs that are poisoning rivers all over this Country.
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I really just want you to respond to that, sir. &And I will say,
because this will be my last word, you will have it. I want to thank
you for your indulgence. And I want to thank your family as well.

Mr. Pruitt. Thank you, Senator. BAnd let me respond. There'’s
been some confusion about the litigation. You made reference to
several things there, and if I may respond to a couple. The
litigation to which you refer, Senator Boozman actually to it as well,
my predecessor did bring an action, approximately 2007 timeframe,
against the poultry industry and many other defendants in the Northern
District of Oklahoma. That case had been fully litigated, submitted
to the court for decision before I ever came into office. It was an
example of potentially regulation through litigation. And I have
talked about that earlier, in response to questions.

I had every authority to dismiss that case when I came into
office. I did not. That case is still pending today, awaiting a
federal judge’s decision. I have taken no action to undermine that
case. I have done nothing but file briefs in support of the court
making a decision. So that is a point of clarity on the litigation.

With respect to our office, I submitted this in response to
Senator Whitehouse’s request. We met last week and he asked about
FTEs and budget. I have submitted response to him. We have almost a
$700,000 budget that the Administrator of our office has attributed to
environmental-related activities and seven FTEs that are associated
with that as well. So I want to make sure that those two items were

shared with you in response to your comments.
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Senator Booker. You have nothing to respond to on the State
Question 7777

Mr. Pruitt. The State Question 777, we are actually involved in
the ballot drafting of those things. So though you represented that T
was actively involved in an endorsement, I really was not as far as
the actual vote. Now, there was some op ed, and some decisions. But
I have tried to make sure that I didn’t get involved in that because

of our other obligations in the office.

Senator Barrasso. Senator Carper?
Senator Booker. And I can submit this for the record, sir?
Senator Barrasso. Without objection.

[The referenced information follows:]
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Senator Booker. Thank you, sir.

Senator Carper. Mr. Pruitt, earlier today I mentioned that had
submitted a list of about 50 questions to you shortly after Christmas,
asked for a response by January 9th and got none. I asked my staff
this morning if we had gotten written responses to those guestions as
of today. And I understand that we have not.

You’re going to receive a number of questions for the record from
us, Democrats and Republicans. And I am anxious to see what your
responses are to those questions. We need your answers, and we need
good answers. And the idea of waiting two or three weeks and not
providing anything is just unacceptable. So Jjust to put that out
there.

And I would like to ask you a question.

Mr. Pruitt. If I may offer this, I tried to, and I talked to the
Chairman about this, with respect to your questions I submitted, I was
respecting the protocol of the Chair in responding to those questions,
and committed that those questions would be answered for the record

post the hearing. And that is what I was directed to do by the

Chairman.
Senator Carper. All right. Second, based on your other
statements, I just want to clarify something. If confirmed, can we

have your assurances that the EPA will continue to regulate mercury
emissions from power plants under Section 112 of the Clean Air Act,
and you will not defer to the States?

Mr. Pruitt. Mercury, under the Section 112, is something that

EPA should deal with and regulate.
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Senator Carper. Thank you. I came across a quote from you that
said, I think you stated the following about an EPA rule involving
cross-state smog pollution. And the EPA rule, I think you were quoted
as saying, “Threatened the competitive edge Oklahoma has enjoyed for
years with low-cost and reliable electric generation. This low-cost
energy not only benefits Oklahoma manufacturers but gives our State a
considerable edge in recruiting new Jjobs.” And the question I would
ask, at the peril of those of us who live in States that are downwind
from where Oklahoma might be, as you lower your energy costs to
benefit Oklahomans, I just want to ask you, in the spirit of the
Golden Rule, keep in mind what that means for us. Keep in mind what
that means for us.

Because in my State, I said earlier on, I can shut down my
State’s economy and we still would be out of compliance on any number
of Clean Air requirements. And that was not because of anything we
put up in the air, but because of what folks out to the west put up in
the air. It eventually came down to the end of America’s tailpipe. I

would Jjust ask that you do that.

And last, we have a chart, you see this chart. It’s an
interesting chart. This is what we call a busy chart. It’s a busy
chart. It looks at the issue of cross-border pollution, as you can

see, with this chart, smog, pollution in our Country moves all over
the place. I mean, all over the place. BAs I mentioned, as Delaware’s
governor, we shut down my State in order to come in compliance with
Clean Air challenges. Under your vision for EPA, it sounds like

States will be left on their own to deal with this very complex
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problem that we see demonstrated right here. I would just ask, how do
States address this kind of pollution you see demonstrated here
without the assistance of the EPA?

Mr. Pruitt. Well, Senator, as I indicated earlier today, I
believe that as an example, the Cross-State Air Pollution Rule, to
which you just referred, is a very important authority that the EPA
needs to exercise. It needs to do so within the processes that have
been provided by the statute. But it is something that is very
important for the EPA to perform and execute.

Senator Carper. All right. Mr. Chairman, I have a unanimous
consent request to submit for the record, Mr. Chairman, a number of
letters with concerns about and many letters in opposition to, some
cases for, other cases opposition to Mr. Pruitt’s nomination. There
are 14 in all.

Senator Barrasso. Without objection.

[The referenced information follows:]

Senator Carper. Thank you so much. And again, to Mr. Pruitt, to
your family, thank you all for joining us today. I see Cage, your
son, right behind you, I could barely see Cage’s lips moving when you
spoke. So I suspect he has a future in law, I am not sure.

[Laughter.]

Mr. Pruitt. We’ll see. Thank you, Senator.

Senator Barrasso. Attorney General Pruitt, I do want to follow
up, as you said, you were instructed by the committee. I have a copy
for the record of a January 9th letter which is the day that you were

asked to submit the 52 answers to the questions. It’s a letter from
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me to the Ranking Member saying, please note the EPW committee does
not require nominees to respond to questions in advance of a hearing.
And I know you’ll be responding to the written questions that will be
submitted by tomorrow night.

Senator Carper. Mr. Chairman, could I just add a short thing-?
That’s a conversation between you and the Chairman, I understand that.
But again, I would just reiterate, you have received a lot of
questions, including some that have been unanswered that I had
submitted two or three weeks ago. We need your responses. We need
your responses. And I hope the Chairman will give you a reasonable
amount of time to respond to those questions, because there will be

quite a few of them. They are not going to be like multiple choice

answers. They won’t be true and false. They will be more complete.
Thank you.
Senator Barrasso. Additionally, I am going to introduce for the

record an article from The Economist about mercury and the Mercury
Rule. And it is interesting that it says rulemaking is being made to
look more beneficial under Barack Obama, but it goes to say, “A casual
listener would have assumed that all these benefits came from reduced
mercury. In fact, reduced mercury explained none of the purported
future reduction in deaths, heart attacks and asthma, and less than
0.01 percent of the monetary benefits. Instead, almost all the
benefits came from concomitant reductions in a pollutant that was not
the principal target of the Mercury Rule, namely, fine particles.”

And T will submit that for the record as we look at the issues

going into the future.
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[The referenced information follows:]
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Senator Barrasso. I want to thank all the members of the
committee for your patience. I certainly want to thank the nominee
for his time and his testimony today. The hearing is adjourned.

[Whereupon, at 4:55 p.m., the hearing was adjourned.]
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